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TO WHAT EXTENT ARE PROSPECTIVE PROFITS RECOVER- 
ABLE AS DAMAGES IN AN ACTION UPON CONTRACT.* 



BY FREDERICK HULSE. 



The early oommon law adjadications 
throw little light upon any qaestion aris- 
ing oat of complex trade relations. 
Since the whole English scheme of goyem- 
ment was foanded npon a system of land 
tenure, the settlement of difTerences grow- 
ing oat of this kind of property, and the 
manner of holding it, was the first object 
of the laws. The courts therefore deyot- 
ed themselyes to bailding ap a highly 
technical legal stractare concerning es- 
tates in lands and tenements, while the 
law of personal property and contracts re- 
mained in a primitiye condition. The 
times were tamaltoas, large fortunes in 
moyables could not haye been protected, 
conditions generally were not conduciye 
to commerce either foreign or domestic, 
and great trade operations could not there- 
fore haye been successfully carried out 
and consequently were not attempted. 
But when the genius of the Anglo Saxons 
for trade began to develop, when England 
began that system of colonization by means 

^For this essay and the accompanying examination 
papers the first prize was awarded in the Department of 
Municipal Law at the commencement of the New Yorlc 
Law School, Jane 7th, 1895. 



of which she has at length encircled the 
globe, when the yery stability of the 
goyemment was seen to depend on the 
careful adjustment of legal rights in com- 
mercial intercourse, then it became neces- 
sary for the courts to consider and de- 
termine these rights. 

Though the ancient common law is so 
barren of rules or authority concerning 
personal property and contract relations, 
yet the ciyil law had been highly deyeloped 
along these lines centuries before, when 
Home was a great commerical centre. 
Hence it was most natural for English 
and American courts, when they were 
called upon to construct rules for the ad- 
judication of matters not yet settled in 
our law, to resort to the ciyil law authori- 
ties; and if their rule fitted the case and 
was founded upon sound reason and jus- 
tice, our tribunals haye been wont to adopt 
it and enforce it as the law of the land. 

Few rules in the common law of to-day 
are more clearly traceable to the civil law 
as their source than that which governs 
the measure of damages arising on a 
breach of contract. The civil rule is thus 
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stated by Pothier : ''In general the 
parties are deemed to have contemplated 
only the damages and interest which the 
creditor might saffer from the nonper- 
formance of the obligation^ in respect to 
the particular thing which is the object 
of it, and not such as may have been in- 
cidentally occasioned thereby in respect 
to his other affairs : the debtor is therefore 
not answerable for these ; but only for 
such as are suffered with respect to the 
thing which is the object of the obligation, 
demnietiniereaseipsamrem nan hdbitam.** 
1 E?aus Poth. 91. The same rule, made 
a little more comprehensiye, is laid down 
in the Oode Napoleon : *' The damages 
due the obligee are, in general, for the 
loss which he has sustained, and for the 
gain of which he has been deprived, say- 
ing the exceptions and modifications here- 
after. The obligor is only holden for the 
damages which have been forseen, or 
which could haye been foreseen at the 
time of the contract, where it is not 
through his fraud that the obligation has 
been performed." Oode Napoleon, Book 
IIL, Tit. III., Sect IV., 1149, 1150. 
The principle embodied in these two ciyil 
law authorities was expressly relied upon 
by Chief Justice Nelson in an early case 
where a difficult question of damage arose. 
Master ton t;. Mayor ftc, of Brooklyn, 7 
Hill, 61. They also contain all that is es- 
sential in the rule laid down in the great 
leading case of Hadley v. Baxendale, 9 
Exch., 341 ; and the doctrine of this case 
has been again and again approved and 
reiterated by both the English and Ameri- 
can courts. The rules there stated is as 
follows : ** Where the parties have made 
a contract which one of them has broken, 
the damages which the other party ought 
to receive in respect to such breach of 



contract should be such as may fairly and 
reasonably be considered as arising natural- 
ly, t. «., according to the usual course of 
things from such breach of con tract itself, 
or such as may be reasonably supposed to 
have been in contemplation of both par- 
ties at the time of making the contract as 
the probable result of the breach of it. 
Now if the special circumstances under 
which the contract was actually made 
were communicated by the plaintiffs to 
the defendants, and thus known to both 
parties, the damages jresulting from the 
breach of such contract which they would 
reasonably contemplate, would be the 
amount of injury which would ordinarily 
follow from a breach of the contract under 
these special circumstances known and 
communicated.^' Hadley v. Baxendale, 9 
Exch. 341. This rule covers two classes 
of cases: (1) When the contract is en- 
tered into without the communication of 
any special circumstances under which it 
is made; (2) When special circumstances 
exist and are communicated. When it is 
sought, then, to recover prospective pro- 
fits as damages on breach of agreement, 
they must be shown to fall under this 
broad, general rule. But profits are 
always more or less contingent. They 
are usually to be worked out in the future, 
and cannot be proved with absolute 
certainty. Men are often most sanguine 
concerning the successful conclusion of 
their business ventures, and can easily 
show^n paper how large profits must be 
the result of their undertaking. Unfortu- 
nately, however, it is a matter of common 
occurrence that schemes which prudent, 
cautious, and experienced business men 
have formulated with the utmost care fail 
in the accomplishment of the expected re- 
wards. It is usually laid down, therefore. 
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in both England and America that speoa- 
lative, contingent and uncertain profits 
cannot be recoyered as damages. 

To say that the loss of sach profits as 
are the natural and probable result of the 
breach of a contract may be reco?ered 
against the delinquent party, and that 
such as are contingent^ uncertain and re- 
mote may not be recovered, is the state- 
ment of a yery laudable and common 
sense rule; but in order to apply it, it is 
necessary to determine what the courts 
mean by the general terms ''contingent/' 
«< uncertain,'' and ''remote." The cases 
falling under the first branch of the rule 
in Hadley v, Baxendale, supra, may usu- 
ally be solved by an application of the 
following principle : If the profits would 
have been the direct result of the fulfill- 
ment of the principal contract, then, on a 
breach of that contract, they form a legiti- 
mate element of damages; but if they 
are such as would have been realized from 
independent and collateral agreements, 
they are too remote and uncertain to be 
recovered against the delinquent party. 
Fox V. Harding, 7 Gush. 516. Under this 
rule it is universally held that the vendor 
who fails to deliver goods on the day 
agreed upon, or the vendee who refuses 
to receive goods on the day specified, is 
liable to the party injured for the difFer- 
enoe between the contract price and the 
market price on the day of breach. Taylor 
V. Saxe, 134 N. Y. 67 ; Van Brocklen v. 
Smeallie, 140 N. Y. 70. Such damages 
are plainly the direct result of the breach 
of the principal contract. Bat if on the 
other hand the vendor was prevented 
from making some profitable investment 
because the vendee refused to accept and 
pay for the goods ; or the vendee was un- 
able to carry out an advantageous resale 



because the vendor refused to deliver, 
damages thus arising may not be re- 
covered, since they are purely the result 
of collateral contracts, though these col- 
lateral contracts may have been made on 
the faith of the principal agreement. 
This rule, thus applied, works out sub- 
stantial justice, since it would be manifest- 
ly unjust that the promisor should be 
held responsible for any damages resulting 
from the fact that the promisee has lost 
the benefit of a good bargain. 

So in case a common carrier has broken 
his contract by negligently delaying trans- 
portation, the consignee can recover the 
difierence between the market price on 
the day when they should have been de- 
livered as compared with the price on the 
day when they were actually delivered. 
Wood on R. B., p. 1943, and cases there 
cited. Some difficulty arises in sach a 
case where the goods have no market 
value. Thus in Wilson v. Lancashire and 
Yorkshire By. Co., 9 0. B. (N. S.) 631, 
the plaintiff bought certain cloth to manu- 
facture into hats, and it was delivered to 
defendant for transportation. The rail- 
road company did not punctually perform 
their contract and the cloth was so de- 
layed that the plaintiff could not use it 
for that season's trade. Plaintiff offered 
evidence to show the profit he could have 
made had the cloth been delivered, but 
sach evidence was not admitted ; and the 
court drew a distinction thus : — " Profits 
include the increased value arising from 
the purpose to which the plaintiff intend- 
ed to apply the goods, whereas diminution 
in exchange value is only some thing 
subtracted from the inherent value of the 
articles themselves.'' The court allowed 
recovery on the latter ground. The dis- 
tinction may not be very satisfactory, but 
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this is not the fault of the rnle^ bat simply 
the difficulty in applying it. The rail- 
road company had broken its contract, 
and the plaintiff had suffered damage. 
The damage directly flowing from the 
breach of the contract was the difference 
between the yalue of the goods at the time 
when they were actually deliyeredi and at 
the time when they ought to have been 
delivered. The goods had no market 
▼alue and the protits the plaintiff might 
have made were not a proper measure of 
the damages, since their loss was not a 
direct result of the breach, for the making 
of these profits depended upon many in- 
tervening circumstances, as the state of 
the market, the business ability of the 
plaintiff etc. So that the court adopted 
about the only course open to it ; and at 
least gave the jury a chance to exercise its 
sound discretion and avoided the injustice 
of allowing the plaintiff to prove a certain 
specified amount as probable profits, 
which specified amount, if allowed to be 
proved, the jury would have been bound 
to bring in as the amount of damages. 

Though the difference between the 
market yalue and the contract price thus 
furnishes an accurate and conyenient 
criterion by which to measure damages, 
yet the rule is not applied to a contract 
to convey real property when the vendor 
finds, upon examination, that he cannot 
transfer a clear title. In such cases the 
damages are merely nominal. This rule 
of course only applies when the vendor 
acts in good faith ; but if he unjustly and 
wrongfully refuses to convey, then he 
would be liable for substantial damages. 
Walton V. Meeks, 120 N. Y. 79. But 
this rule is not invariably applied. Hopkins 
V. Lee, 6 Wheat. 109, applies the same rule 
to both real and personal property. 



When a party enters into a contract the 
direct outcome of which he expects to be 
a profit, then if the contract is broken, 
the profit he wonld have made under it, 
measures the damage done to him. In 
such a case the real inducement to the 
agreement is the profit to be made ; for 
this, the party uses his capital, employs 
his skill, and burdens himself with the 
risks of the undertaking. When, there- 
fore, the contract is broken, the im- 
mediate and only damage is the loss of 
profit, which is therefore recoverable. So 
in Masterton v. Mayor &c. of Brooklyn 
supra, the plaintiff entered into a con- 
tract with the city authorities to procure, 
manufacture, and deliver all the marble to 
beusedinbuUding the Oily Hall of Brook- 
lyn which was then in process of con- 
struction ; when the plaintiff had partly 
performed, the city, without any defanlt 
on his part, refused to carry out its side 
of the agreement. Thereupon the plain- 
tiff claimed as damages, inter alioj the 
profit that he would have made had he 
been allowed to complete the contract. 
Ohief Justice Nelson held this to be a 
perfectly proper item of damages, and in 
the course of his opinion said : — ** When 
the books and cases speak of the profits 
anticipated from a good bargain as matters 
too remote and uncertain to be taken into 
account in ascertaining the true measnre 
of damages, they usually have referenoe 
to dependent and collateral engagements 
entered into on the faith and expectation 
of the performance of the principal con- 
tract * * * But profits and advantages 
which are the immediate fruits of the con- 
tract entered into between the parties 
stand upon a different footing. '^ The 
plaintiff was here allowed to prove what 
it would cost him to procure and furnish 
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the marble, and then to recoTer the dif- 
ference between this prime oost and the 
amount he was to reoeire under the con- 
tract. Though this is not a case in the 
highest court of the state, yet it is entitled 
to great weight, both because of the sound 
principles on which it rests and the 
eminence of the judge who wrote the 
opinion. Moreorer it has been not only 
cited and aflBrmed by the New York Gonrt 
of Appeals, but its principles haye been 
many times reasserted by other juris- 
dictions. Wharton & Go. ir. Winch, 140 
N. T. 287 ; Danolds v. State of New York 
89 N. Y. 86 ; AuTil Mining Oo. v. Hum- 
bel, 168 XT. & 640; see also, 121 TJ. S. 
264 ; 18 How. 807. So in case two parties 
haye agreed to form a copartnership to 
last for a specified time« and one of tiiem 
prematurely dissolyes the firm so that a 
profitable business is broken up. Under 
these circumstances the injured party 
may recoyer the prospectiye profits of the 
business for the remainder of the time the 
partnership was to continue under the ar- 
ticles; and to ascertain the amount of 
these profits, the past profits of the busi- 
ness may be taken into consideration. 
Bagley v. Smith, 10 N. Y. 49. The ar- 
gument here being that the object of the 
pwtnership agreement is profit, when the 
agreement is broken the direct result is 
the loss of this profit. The only means 
of estimating the amount of the damages 
is to inquire into the amount of past pro- 
fits; and though this may not be an 
absolutely accurate criterion, yet it does 
not help a diflicnlt matter to shut out the 
only eyidence poesible under the cir- 
cumstances. Moreoyer it seems fair to 
presume in fayor of the injured party that 
a business will continue in its present 
prosperous conditioo, rather than to say 



to the defendant that since there is a 
possibility that this business will proye 
unfortunate in the future, therefore you 
are entirely relieyed from compensating 
the plaintiff whom you haye injured by 
your wrongful act. There seems to be no 
confiict of authority as to cases that go no 
further than this. Dart v. Laimbeer, 107 
N. Y. 664 ; 96 Pa. St. 229. But it must 
always be a difficult matter to judge the 
amount of the prospectiye profits of the 
business or agency from an enquiry based 
on past transaotionB and the present con- 
dition of the business ; and by reason of 
this, an almost identical state of facts has 
lead to the formation of different rules 
and directly opposed decisions. In Brig- 
ham & Oo. V. Carlisle, 78 Ala. 248 the 
court uses this language : — "When they 
(profits) form an elemental constituent of 
the contract* their loss the natural result 
of its breach, and their amount can be 
estimated with reasonable certainty, such 
certainty as satisfies the mind of a prudent 
and impartial person, they are allowed.'' 
(Followed in 99 Ala. at page 840.) In 
the much critisiied and sometimes rid- 
iculed case of Wakeman v* Wheeler ft 
Wilson Mf^. Co., 101 N. Y. 205, quite a 
different test is applied. The court there 
says: — ^^But when it is certain that 
damages haye been caused by the breach 
of a contract and the only uncertainty is 
as to their amount, there can rarely be 
good reason for refusing, on account of 
such uncertainty, any damage whaleyer 
for the breach.'' In the Alabama rule 
two things are necessary : (1) the lose of 
profits must be the natural result of the 
breach ; (2) their amount must be reason- 
ably certain. Under the New York rule 
the last requisite is pivcticaUy eliminated 
as is more clearly shown by the facts in 
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Wakeman v. Wheeler & Wilson Mfg. Co., 
supra. In this case the defendant 
agreed to furnish sach sewing machines 
to the plaintiff as he could sell in Mexico, 
and wherever he sold a certain namber he 
was to hare the ezdnsiye agency for that 
section. After the defendant had filled 
one order sent to it by the plaintiff, the 
company refused absolately to be bound 
by the contract or to supply any more 
machines. Thereupon the plaintiff sued 
for the breach of contract and claimed as 
damages, the profits he had been prevent- 
ed from realizing under the agreement. 
The contract was to run for no definite 
time, and the only evidence the plaintiff 
had, as to how much profit he had lost, 
was the amount made on the machines 
actually sold, and the readiness with 
which he had sold these, as a criterion for 
possible future sales. It must be admitted 
that with such data before them, no jury 
could possibly arrive at any accurate or 
proximate result as to how much the 
plaintiff was damaged. Still, the court 
argued that the plaintiff had clearly suf- 
fered some damage, that the object of the 
contract was profit, that the plaintiff had 
been deprived of the valoe of the contract, 
and that simply because this value is dif- 
ficult of estimation is no reason why the 
plaintiff should be deprived of all redress, 
and the defendant relived from the injury 
caused by his wrongful act. But in Howe 
Machine Oo. v. Bryson, 44 Iowa 169, a 
case very similar to the above where, if 
anything, there was more evidence as to 
the value of the contract than in the New 
York case, the court squarely decided 
that nothing could be recovered as damages 
based on an estimation of the amount of 
business that might have been done under 
the agreement. However, two of the five 



judges dissented from this opinion, and 
it would seem that the New York rule 
is better adapted to work out substantial 
justice ; since in these cases, it must be 
admitted that some damage is suffered, 
and that its source is certain, therefore it 
has more the ring of fairness for the court 
to say, that it is the duty of the jury to 
assess this damage as best they can, than 
to peremptorily declare, as did the Iowa 
Court, that we deem these damages in 
their nature uncertain in amount, hence 
there is no evidence to go before the jury. 
The New York rule seems to be supported 
by Simpson v. L. 4 N. W. R Co., 1 Q. 
B. D. 274. See also Dickinson v. Hart, 

142 N. Y. 183 ; U. S.T. Co., v. O'Brien, 

143 N. Y. 284. 

On the other hand, when a party enten 
into a contract, not escpeciing profit as the 
resnlty but to effect some purpose by 
means of which he hopes to carry on a 
profitable business, and tibere is a breach 
whereby he suffers damage, the true meas- 
ure of such damages cannot be ascer- 
tained by a calcniation based on the 
volume of business he might have done, 
had there been no default in the falfill- 
ment of the contract Thus, in Griffin v. 
Colver, 16 N. Y. 489, a steam engine was 
to be built and furnished on a certain day 
for the purpose of driving a planing mill. 
There was a delay of one week in furnish- 
ing it. When the defendant was sued by 
the plaintiff for the price of the engine, 
he set up the loss of profits he could have 
earned by the use of the engine and ma* 
chinery during the time the plaintiff was 
in default. It was held, that this was not 
a proper item to set off against the plain- 
tiff's claim ; but that the true measure of 
the defendant's damages was the fair 
rental value of the engine and machinery 
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during the time the mill was idle. So in 
Howard v. Stillwell and Blerce Mfg. Co., 
139 IJ. S. 199, the company^ the plaintiff 
in the ooart below, agreed to reconstrnct 
a flonr mill for Howard according to 
certain specificationB. Howard, the de- 
fendant in the lower conrt, when snit was 
bronght against him by the company for 
the contract price of reconstrnction, of- 
fered evidence to show that the work of 
the company was not properly doDC, and 
that the mill was not finished within a 
reasonable time. He therefore claimed as 
a set-off against the company the damage 
he had incurred by reason of faulty con- 
struction, delay etc., and also offered to 
show the amount of profits which could 
haye been earned had the contract been 
properly performed, and within a reason- 
able time. Held, that this last item was 
not a proper element of damages. In 
neither of these cases was the loss of pro- 
fits the immediate result of the breach of 
contract The parties injured, contract- 
ed for a piece of property from the use 
of which they expected to carry on a busi- 
ness that they hoped would finally render 
them a profit ; but profit was thus re- 
moved several degrees from the original 
contract, and the loss thereof was there- 
fore deemed too remote for recovery. 
This seems to be in perfect accordance 
with the common sense view of the mat- 
ter; for the profits claimed were to be 
realised on business that in fact was never 
done, and the many contingencies which 
would come into play in carrying on this 
business were not taken into consider- 
ation, nor could they be accurately an- 
ticipated either by the party himself or 
by the court from which he demanded re- 
dress. Moreover in cases where profit is 
not the direct object of the contract, it is 



usually altogether unnecessary to enter 
into any speculation as to a loss thereof ; 
for there are always immediate con- 
sequences of the breach on which the jury 
can base a calculation for damages, as 
e. g. in the GrifiBn v. Oolver case, the 
rental of the mill. See further Penny- 
packer V. Jones, 106 Pa. St 237. 

Likewise where a tenant for years is 
wrongfully evicted by the landlord, the 
damage is measured by the value of the 
lease, t. «., the value of the unexpired 
term, less the rent reserved. Dickinson 
V. Hart, 142 N. Y. at p. 187 ; also 139 N . 
Y. at p. 436 ; 42 N. Y. 167 ; and the fact 
that the tenant may be engaged in a pro- 
fitable business on the premises leased, 
does not allow him to recover the loss of 
prospective profits that he might have 
realized had he not been evicted. Deni- 
son v. Ford, 10 Daly, 412. The lease 
itself has a value easily determined. 
When the landlord breaks the contract, 
he is liable for all damages resulting from 
such breach ; but he did not engage that 
the tenant should carry on a successful 
business, and therefore the loss of profits 
is not a proper element of damage. This 
rule is [.not to be confused with the case 
where a business is broken up by means 
of a trespass. Here past profits are ad- 
missible to prove the probable amount of 
future profits, the realization of which 
were prevented by the interference of the 
wrong-doer. Schire v. Brokhahus, 80 N. 
Y. 614 ; Snow v. Pulitzer, 142 N. Y. 263. 

Again, if at the time the contract is 
made, a dependent collateral contract is 
communicated to the promisor, then any 
loss of profit arising directly on this col- 
lateral contract by reason of the breach of 
the principal contract may be recovered 
under the second branch of the rule in 
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Hadley v. Baxendale iupra. When the 
special cironmstancei under which a con- 
tract is made are commnnicated go as to 
become a part of that contract, then a 
party who is gnilty of a breach onght of 
coarse to be responsible for all the natural 
and probably consequences of such a 
breach, having in mind the special cir- 
cumstances known and communicated. 
Thus in Messmore v. the N. T. Shot and 
Lead Co., 40 N. Y. 422, the plaintiff having 
contracted to sell the State of Ohio a 
large quantity of bullets of a certain 
quality and at a fixed price, deliverable 
at Columbus, Ohio, made a contract with 
the defendant at New York, by which the 
latter agreed to manufacture and deliver 
to him the same quantity and quality of 
goods ; and at the time of making if he 
informed the defendant of his arrange- 
ment with the State of Ohio, and that he 
was contracting with him for the purpose 
of carrying out that arrangement. De- 
fendant failed to deliver the bullets ac- 
cording to Agreement, and it was held 
that plaintiff might recover the difference 
between the price he was to receive, and 
the price at which the defendant was to 
furnish the bullets. The diflSculty that 
arises in these cases is to determine when 
there is sufScient notice to make the 
special circumstances or collateral engage- 
ments a part of the agreement. Mere no- 
tice it seems is not sufScient. British 
ftc. Co. V. Nettleship, L. B. 3 C. P. 499. 
In this case machinery was to be trans- 
ported to British Columbia for the con- 
struction of a saw mill. One piece of 
machinery was lost on the voyage, thus 
long delaying the use of the mill. The 
plaintiff claimed a very large sum as dam- 
ages based on the profits he might have 
earned by running the saw mill; and 



further alleging that the defendant had 
full notice of all the circumstances. It 
was proved on the trial that the defendant 
knew in a general way that the lost pack- 
age contained machinery; but it was not 
shown that he knew that it was absolutely 
necessary to the construction of the mill, 
or that tiie plaintiff would have to send to 
England in order to replace this piece of 
machinery in case it was lost Under such 
conditions the court held that the defend- 
ant did not have sufficient knowledge of 
all the circumstances to make him liable 
for the lost profits, but simply for actual 
damages, t. e. the value of tiie lost ma- 
chinery and the interest on that amount 
until judgment. The ground on which 
this decision rests is that mere knowledge 
cannot increase the liability; but that all 
the circumstances must be so brought 
home to the party charged that he may be 
deemed to have foreseen and contemplated 
the consequences of his default On the 
other hand in Swain v. Schieffelin, 184 
N. Y. 471, the facts were these: the 
plaintiff furnished to the defendant, 
who manufactured ice cream, a coloring 
matter know as ^'carlet red.'' The de- 
fendant warranted the article to be pure 
and wholesome. The plaintiff used it in 
making his ice cream, and thereupon 
many of his customers became ill, show- 
ing symptoms of arsenious poison. On 
analysis the ^'carlet red'' was found to 
oonlain arsenic. The plaintiff claimed as 
damages, inter alio, the lost of business 
caused by the use of the poisonous article; 
and in order to show the amount of his 
lost profits, he was allowed to give evi- 
dence as to the volume of his business 
before using the '' carlet red " as compared 
with that done after the use of the poison. 
The immediate damage to the plaintiff on 
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aoconnt of the defendant's breach of war- 
ranty was the diflerenoe between the real 
value of the article sold, and what wonld 
have been the yalue had the coloring 
matter complied with the warranty. But 
the defendant knew that the plainfcifF was 
going to use the article in the manufao- 
tnre of ice cream, and knowing this, any 
reasonable person would have foreseen 
that if poison was used in the preparation 
of an article of food, the necessary result 
would be an injury to the health of those 
who partook thereof; and further, it once 
haying been discoy^ed that the propri- 
etor of an ice cream saloon used poison in 
making the article, the ineyitable result 
would be an injury to his trade and 
custom. This was the yiew taken by the 
court, and the defendant was held liable 
for the plaintiff's loss of profits resulting 
firom the diminution of his business. 

The principle upon which damages are 
to be assessed has of ton puzzled the courts, 
and it is a most difficult matter to lay 
dowD any general rules covering all con- 
tingencies; but a review of the decisions 
on questions involving the recovery of 
prospective profits seems to show that the 
cases in which such profits have been at- 
tempted to be recovered fall naturally 
under the following heads: 

I. Where the loss of profit result- 
ing, is certain both as to its amount and 



as to the source from which it fiows. 

II. Where the loss of profit resulting^ 
is uncertain in amount, but certain as to 
its source, i. e. follows directly from the 
breach of the contract. 

ni. Where the loss of profit is not the 
immediate result of the breach of the con- 
tract, but depends on collateral engage- 
ments. 

IV. Where the loss of profit is not the 
immediate result of the breach of the 
contract, but depends on collateral en- 
gagements so communicated as to become 
a part of the principal contract. 

In cases coming under I. and IV., pro- 
fits may be recovered ; in those coming 
under II., the New York and English 
rule will usually allow a recovery, while 
the Alabama and Iowa rule will not ;as to 
cases coming under III., profite are never 
recoverable. 

Thus it appears that there is no rule 
applying peculiarly to the recovery of lost 
profite ; but whenever the question comes 
before the courte, it must be discussed 
and decided upon the general principles 
governing the law of damages. Profits, 
simply because they are such, have never 
been excluded as a legitimate element of 
damages, but may be proved and recovered 
under the conditions and limitetions 
above set forth. 
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By the early common law^ a common 
carrier was an insoreri except for loss or 
damage caosed by act of God or the pub- 
lic enemy, and was nnable to make a yalid 
contract doing away with or diminishing 
this responsibility. In the case of For- 
ward V. Pittard, 1, T, B. 27, Lord Mans- 
field says: *^ It appears, from all the cases 
for one hundred years back, that there are 
eyents for which the carrier is liable, in- 
dependent of his contract. By the nature 
of his contract, he is liable for all due 
care and diligence, and for any negligence 
he is liable on his contract. But there is 
a further degree of responsibility by the 
custom of the realm ; that is, by the 
common law a carrier is in the nature of 
an insurer. It is laid down that he is 
liable for eyery accident, except by the 
act of God or the king's enemies. * * *^ 
But to preyent litigation, collusion and 
the necessity of going into circumstances 
impossible to be unrayelled, the law pre- 
sumes against the carrier unless he shows 
it i^as done by the king's enemies or by 
such act as could not happen by the inter- 
yention of man, as storm, lightning or 
tempest. 

The facts of the foregoing case were as 
follows : Pittard, the defendant, was car- 
rying some goods for the plaintiff in his 
stage. At night, while awaiting transfer 
to another coach, they were destroyed by 
fire, which arose in a neighboring booth. 
The carrier was held liable; for eyen 
though the goods were destroyed by an 



ineyitable accident, yet since it was not 
caused by act of God, it was caused by 
man. 

Interesting as a study of the ^yance* 
ment of the law of carriers, from the doc- 
trine of insurer to the right of contracting 
against negligence might be, yet, from 
lack of time and space^ we must hasten 
from the past to the present state of the 
law, glancing at the former only whea 
necessary to explain the latter. 

Little by little the common carrier has 
been allowed by the courts to diminish hia 
responsibility by contract, on the princi- 
ple that in the presence of a consideration 
and in the absence of fraud, a man is 
bound by his contracts, except they be 
contrary to public policy. If the element 
of public policy were left out, or if it were 
settled as regards the common carrier, the 
solution of this question we are about to 
discuss would be both easy and uniform. 
But public policy is such an inconstant 
and yariable elemeut, scarcely alike in 
any two States, that the doctrine of the 
limitation of the carrier's responsibility is 
by no means a settled one. 

In considering this question, we will 
take up the following points : (1) The 
contract must be a special one ; (2) It 
must be assented to ; (3) The consider- 
ation ; (4) The extent to which ihe liabil- 
ity may be limited. 

(1) As to a special or express contract 
being necessary. Since the limitatFcm-of 
a carrier^s liability is contrary to the com- 
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mon law, and sinoe this right is also open 
to mnch aboBo on the part of powerfnl 
corporations, all stipulations for less lia- 
bility are oonstmed against the oarrier, 
and if they are yague and nnoertain, the 
carrier is held by the oommon law liability. 
" It is well settled, as the mle itself clearly 
indicates, that the contract by which the 
exemption is secured most be olear, 
special and express. The immunity can 
not arise from inference or firom the use 
of general or ambiguous terms.'' Hutch- 
inson on Carriers, § 2S7a. 

In the case of Nicholas €t al if. N. Y. C. 
ft H. B. B. Co., 39 N. Y. 370, the 
plaintiff shipped a quantity of fruit trees 
by the defendants road, signing a con- 
tract which exempted the defendant, 
among other things, from liability for 
** damage occasioned by delays from any 
cause or change of weather." The goods 
were lost through the negligence of the 
carrier's serrantSyand the defendant was 
held liable. Andrews, Ch. J., in his 
opinion, says : *' The practice of common 
carriers making special acceptances ex- 
empting them from their ordinary liabil- 
ity, though contrary to the policy of the 
common law, liable to abuse and product- 
Ito of inconyenience, has obtained too 
long to be now questioned. In this State 
it has been extended so as to authorise a 
special acceptance, exempting them from 
liability for their own negligence. But 
a contract exempting a bailee for hire 
from the obligation of care on his part, in 
respect to the goods in his custody, is, to 
say the least, unreasonable, and while the 
law does not go to the extent of making it 
yoid on that ground, yet the qualification 
that to haye that effect it must be plainly 
and distinctly expressed, so that it cannot 
be misunderstood by the shipper, is so 



obyioudy just, in yiew of the methods of 
business and the want of knowledge of the 
force and construction of contracts on the 
part of the great mass of persons dealing 
with the transportation companies of the 
country, that it ought not to be relaxed." 
This doctrine is followed and approyed 
in a similar case. Bathbone v. N. Y. C. 
ft H. EL B. Co., 140 K Y. 48. Judge 
Maynard, in the course of his opinion, 
says: **U such a result is intended, it 
must be so stated expressly and unequiyo- 
cally in the contract General words are 
not sufficient." 

This doctrine that the contract must be 
express and not ambiguous, is a uniform 
doctrine, and no more space need be taken 
up in its discussion. 

(2) The contract must be assented to 
by the shippw. There can be no contract 
unless there be a meeting of the minds of 
the parties ; yet, eyen where there is no 
acceptance openly expressed, subsequent 
acts may imply one. But the courts neyer, 
except on the strongest eyidence, enforce 
an implied contract against a shipper. If 
the shipper used reasonable care, he is 
held free from any underhanded contracts 
on the part of the carrier. In Preston v. 
Park, 108 N. Y. 434, Andrews, J., says : 
** If they (the goods) are lost under cir- 
cumstances which render the carrier liable 
under the general rule of law, the carrier 
must respond unless he can show that 
there was a special acceptance equiyalent 
to a contract, which exempts him from 
the ordinary liability of common carriers 
in the particular case." 

When goods are deliyered to a common 
carrier, a paper is giyen back acknowledg- 
ing the receipt of the goods and usually 
containing proyisions limiting the carrier's 
liability. Whether the shipper is deemed 
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to have asBeuted to these terras is a matter 
of great importance. The distinction 
between a Toucher and a contract is well 
stated by Gray, J., in Oemmer v. N. Y*. 0. 
& H. R B. Co., 137 N. Y. 460, p. 463: 
^' Oases where parties proposing to haye 
articles of property transported by a com- 
mon carrier, deliberately enter into some 
necessary contract relating to the trans- 
portation, differ materially from those 
oases of travelers who commit their 
trunks or articles of baggage to an agent 
of some express or transfer company, and 
receiye at the moment some paper, which, 
as it has been said, amounts simply to a 
Toucher, enabling them to follow and 
identify their property.    The 
difference is Tery obTious in the circum- 
stances, which in the one case usually 
admit of no negotiation or discussion, 
while in the other the shipment of the 
property is a matter of arrangement, with 
full opportunity for deliberate action.'' 

The same doctrine is thus stated by 
Phillips, J., in Coles & Co. v. L. E. A St 
L. B. R. Co., 41 111. App. 107 : "Where 
that limitation is made by a condition in 
a bill of lading made as a receipt by the car- 
rier, notice of the condition and assent to 
it by the shipper is a question of fact to be 
determined from the CTidence. But where 
the limitation is contained in a contract 
signed by the shipper, the contract is to 
be construed by the court.    A 
shipper signing such contract can not 
relicTC himself from its terms by reason 
of ignorance of the same, unless there be 
fraud and misrepresentation in the execu- 
tion thereof." 

In the case of Kirkland v. Dinsmore, 
62 N. Y. 171, the plaintiff, who had fre- 
quently shipped money by the defendant's 
company, sent a package of money to the 



Adams Express Co., defendant's com- 
pany, to be forwarded from Wilmington, 
N. G., to Hudson, N. Y. He was giren 
a receipt containing a contract limiting 
defendant's liability. He had ample time 
to read the same, but instead put it in his 
pocket, as he had done with the former 
ones. The package was lost, and he sned 
the company for the money. Held, that 
haTing had ample time to dissent from 
the contract, he must be presumed to 
haTe accepted it ' This case shows that 
where the shipper enters into negotiations 
to ship goods, and does it deliberately, he 
is held by the conditions of the bill of 
lading. On the other hand, in the case of 
Blossom V. Dodd, 43 N. Y. 264, where 
the plaintiff, in a dimly lighted car, took 
the defendant's receipt for a Talise, the 
conditions of which receipt were printed 
in Tery small, almost illegible, type. It 
was held that it was merely a token, 
not a contract Here the plaintiff 
was giTcn time neither for assent nor dis- 
sent, and as this is contrary to fair deal- 
ing, it was construed against the company. 
Again, in the case of Grossman v, Dodd, 
63 Hun, 324, the plaintiff^ on disembark- 
ing from a Bed Star steamer, gaTe her 
trunk to the defendant's agent on the 
pier, and receiTed a receipt containing a 
clause limiting defendant's liability to 
1100. The trunk was lost, and the 
defendant claimed she could claim only 
1100. It was hold that the defendant had 
not proTed the implied assent of the 
plaintiff, and hence plaintiff recoTered full 
Talne. In the case of Dorr v. N. J. S. N. 
Co., 11 N. Y. 485, it was proTed that the 
defendants deliTcred to a serTant of the 
plaintiff a bill of lading haTing the usual 
clauses for exemption of liability for goods 
shipped. The goods were lost, and 
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plaintiff gaed to reooyer. It was held 
that the bill of lading deliTered to the 
serrant of the plaintiff showed that the 
oontract was assented to. The same was 
held trne in Gemmer v. N. Y. G. & 
H. R. By. Co., 137 N. Y. 460. In this 
case the plaintiff did not read the contract 
which he made, through his agent, with 
the defendant; bnt he was held to it, 
Oray, J., saying: ''It was entered into 
with foil opportunity for ascertaining its 
terms, and it was incumbent upon the 
shipper or owner to acquaint himself with 
them, and if he has not done so, he will, 
neyertheless, be held chargeable with 
their knowledge. In the case of John- 
stone V. R. ft D. B. B. Go., the plaintiff, 
for a consideration of lower rate of freight, 
signed a contract limiting the carrier's 
liability, hurriedly and without reading. 
He was held bound. 17 S. B. Bep. 512 ; 
see also 8 S. B. 649. 

The established rule in New York is 
that the posting of a notice exempting 
the carrier from negligence, even if seen 
by the shipper, does not limit the carrier's 
liability. In Hollister v. Nowland, 19 
Wend. 234, a public notice that ^* baggage 
sent or carried by the telegraph line is at 
the risk of the owner thereof," did not 
prevent the defendant being held liable. 
Bronson, J., says : '' Notwithstanding the 
notice, the owner has a right to insist 
that the carrier shall receive the goods 
subject to all the responsibilities incident 
to his employment. If the delivery of 
goods under such circumstances author- 
izes an implication of any kind, the pre- 
sumption is as strong, to say the least, 
that the owner intended to insist on his 
legal rights, as it is that he was willing to 
yield to the wishes of the carrier." This 
doctrine is quoted with approval in 11 



N. Y. 485 ; 9 Misc. 25, and many other 
cases. 

The same doctrine is true in Illinois, 
Indiana, Kentucky, Louisiana, Michigan, 
Mississippi, Ohio, Tennessee, Texas. 

In Massachusetts the carrier may limit 
his responsibility by a notice containing 
reasonable stipulations brought home to 
the party and assented to by him. In 
Buckland v, Adams Express Go., 97 Mass. 
124, the court remarks : '* It is no longer 
open to controversy in this State that a 
common carrier may limit his liability by 
a notice containing reasonable and verit- 
able restrictions, if brought home to the 
owner of the goods and assented to clearly 
and unequivocally by him." In general, 
most of the States follow this doctrine, 
with the exception of Pennsylvania, where 
the carrier may limit his liability by 
notice brought home to the shipper. 
New Jersey still holds the question unset- 
tled. 

In the Federal courts the New York 
doctrine prevails. In the '^ Majestic," 60 
Fed. B. 624, Shipman, J., says: <' At- 
tempts by indirection to obtain an assent 
to exemptions will not, unless the attempt 
is positively sanctioned by the passenger, 
receive the favor of the courts." 

Assent to a contract limiting lia- 
bility is void if obtained by coercion or 
fraud, in the same way as any other con- 
tract is void. But what would not be 
coercion in ordinary contracts is often 
considered so in these. Since often the 
only way to convey goods from one place 
to another is by a particular carrier, if, 
then, the carrier says to the shipper, '' If 
you will not ship your goods under the 
contract of exemption of liability, then 
you need not ship them, for I will take 
them on no other condition," of course if 
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the shipper sued the carrier, he coald get 
damages ; bat they would not compensate 
him for the trouble of the suit and the 
loss of profits caused by the goods not 
reaching market. Now the law steps in 
and allows the shipper to ship the goods ; 
and if lossoccursi the contract is hold yoid 
and the carrier held to his common law 
liability. In the case of Lockwood v. 
B. B. Co., 17 Wall 387, at p. 380, Brad- 
leji J*> says: '^Contracts of common 
carriers, like those of persons occupying a 
fiduciary character, giving them a posi- 
tion in which they can take undue 
advantage of the persons with whom they 
contract, must rest on fairness and reason- 
ableness." See also A., T. & S. F. By. 
Co. V. Dill, 29 Pac. Bep. 148 ; L. B. & 
F. 8B,j. eiai v. Oeravens, 18 L. B. A. 527. 

(3) That this contract must have a 
consideration, like any other contract, is 
a plain fact ; but exactly what the consid- 
eration is, is often a perplexing question. 
On the side of the carrier the considera- 
tion is, of course, limited liability. The 
only benefit the shipper can receive is less 
cost of transportation. 

When, in consideration of a reduced rate 
of transportation, the shipper promises 
not to demand more than 1100 for live 
stock, the consideration is valid. Zimmer 
V. N. Y. 0. & H. B. B. B. Co., 137 N. Y. 
460 ; Harwell v. W. By. Co. (Ala.) 8 So. 
Bep. 649. 

The same consideration is valid for a 
contract to bring suit within forty days. 
T. & P. By. Co. V. Klepper (Tex.), 24 
S. W. Bep. 667. 

Sometimes the consideration is implied. 
In the case of Bubens v. Ludgate Hill 
Steamship Co., 20 N. Y. Sup. 481, the 
rate of freight was mentioned in the bill 
of lading and the exemptions cited. It 



was held that it was not necessary to 
prove that the rate of freight was reduced 
below the regular rate, O'Brien, J., say- 
ing: ^'It is entirely competent for the 
parties to enter into a contract ; and 
where it appears that, in consideration of 
a stipulated sum, the carrier agrees to 
perform certain services upon condition 
of certain exemptions, sufficient consider- 
ation is to be found in the carrier's obli- 
gation, thus assumed, to support the 
exemptions provided for in the oontract. 
* * * But, in the absence of any such 
statute or law, binding upon the carrier 
to transport at certain fixed rates, we can 
see no good reason why the shipper and 
carrier may not enter into a contract 
upon snch terms and conditions as may 
be agreed upon by them.'' 

But where a carrier is obliged by law to 
do a certain act at a given price, there is 
no consideration for a contract exempting 
it from liability. In the case of Seybolt 
V. N. Y. L. E. & W. B. B. Co., 96 N. Y. 
662, the defendant by law was obliged to 
carry a mail agent free with every mail 
car. Plaintiff's testator, a mail agent, 
having been given a free pass, on the 
back of which was a contract exempting 
defendant for all liability for injuries re- 
ceired, was killed. In an action for dam- 
ages it was held that there was no oonsid- 
eration for the contract, Buger, Ch. J., 
saying 'Hhat the want of a consideration 
for such an agreement rendered it a 
nudum pactum. A promise by one party 
to do that which he is under a legal obli- 
gation to perform has frequently been 
held to be insufficient as a consideration 
to support a contract" 

In Wehmann v, Minn. S. & P. & S. M. 
By. Co. (Sup. Ct Minn.), 69 N. W. Bep. 
646, it was held that where rates are 
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fixed by act of Congress, there is no con- 
sideration for exemptions of liability, Gil- 
fiUan, Ch. J., saying : ''And where the 
agreement is set forth in the contract of 
carriage, it wonld probably be presumed 
that, in a case where parties conld make 
any, there was some snch concession as a 
consideration for relieying the carrier of 
part of his common law liability. But in 
snch a case as this any abatement of rates 
is forbidden by act of Congress, and 
therefore none can be presumed." 

(4) The extent of limitations. On this 
qnestion some of the States are diametri- 
cally opposed. In Nebraska, by Art. 11, 
§ 4, of the Gonstitntion of 1875, railroads 
are forbidden to limit their liability in 
any way. 

In all the States where a carrier is 
allowed to limit his liability in any way, 
reasonable stipulations are valid, as, for 
example, that the shipper must bring 
action within forty days after the loss. 
Galveston, H. & St. A. By. Go. v. Sileg- 
man, 23 S. W. Bep. 298 ; also Case v. 
C. G. & St L. By Co., 39 N. B. Bep. 426 

Limitation of recovery to a certain sum 
is valid when that sum is known to repre- 
sent the value of the freight. 148 Pa. 527 ; 
Zimmer v. N. Y. G. & H. R R B. Co., 
137 N. Y. 460 ; Hart v. Penn. By. Co., 
142 n. S. 333. In the last case, Blatch- 
ford, J., says : '^ The distinct ground of 
our decision in the case at bar is, that 
where a contract of the kind signed by 
the shipper is fairly made, agreeing on 
the valuation of the property carried, 
with the rate of freight based on the con- 
dition that the carrier assumes liability 
only to the extent of the agreed valuation, 
even in case of loss or damage by the neg- 
ligence of the carrier, the contract will be 
upheld as a proper and lawful mode of 



securing a due proportion between the 
amount for which the carrier may be re- 
sponsible and the freight he receives, and 
of protecting himself against extravagant 
valuations." But if the valuation is 
merely arbitrary and fixed without refer- 
ence to the goods, and both carrier and 
shipper so understand it, then, if the 
goods are lost through negligence on the 
carrier's part, he must pay the full value. 
Ga. B. R & Banking Co. v. Keener, 21 
S. B. Bep. 287. 

Now, as to the consideration of exemp- 
tion against negligence: (I) Exemptions 
against the negligence of the carrier him- 
self. In all the States except New York 
a contract exempting the carrier from 
liability for his own negligence is 
void. In the case of Buppel v. A. V. 
By. Co. (Penn.), 31 Atl. Bep. 478, 
the plaintiff shipped goods by the defend- 
ant. In the bill of lading was the clause: 
** The amount of any loss or damage 
* * * shall be computed at the value 
of the property at the place and time of 
shipment * * * unless a lower value 
has been agreed upon.'' The goods were 
injured by delay caused by a defective 
journal. The jury found the defendant 
guilty of negligence in not being careful 
of the condition of the car. The clause 
in the bill of lading was considered of no 
effect in exempting the defendant from 
liability for his negligence. 

The same doctrine is held in the United 
States courts. In the case of Schulze- 
Berge v. The Guildhall, the plaintiff had 
goods on board the Guildhall, and they 
were injured in a collision caused by the 
captain of the Guildhall being intoxi- 
cated. Defendants held that tlie exemp- 
tion clause in the bill of lading against 
''perils of the sea" protected them. The 
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court held that the owners of the Guild- 
hall were liable for negligence in haying a 
captain who was addicted to liqaor, and 
that to allow the exemption to protect 
them from the conseqnences of their own 
negligence is contrary to public policy. 
Schulze-Berge v. The Gaildhall, 68 Fed. 
Rep. 796. 

In Lockwood v. Railroad, 17 Wall 857^ 
the plaintiff signed an agreement not to 
claim damages on account of any injury 
he might sustain while being carried on 
defendants' road with his cattle, and in 
consideration of which he was giyen a free 
pass. He was injured by the defendants 
or their senrants acting in a negligent 
manner. Bradley, J., in closing, says: 
''First, that a common carrier can not 
lawfully stipulate for exemption from 
responsibility when such exemption is 
not just and reasonable in the eye of the 
law. Secondly, that it is not just and 
reasonable in the eye of the law for a car- 
rier to stipulate for exemption from 
responsibility for the negligence of him- 
self or his servants. Thirdly, that these 
rules apply to both the carriers of goods 
and of passengers for hire, and with 
special force to the latter.*' In New York 
the contrary doctrine is held. In Mynard 
et al V, Syracuse, Binghamton & New 
York R. B. Co., 77 N. Y. 180, Judge 
Bradley's decision in Lockwood v. Rail- 
road Go., supra, is criticised in these 
words : ** In the recent case of Lockwood 
V. Railroad, the Supreme Gourt of the 
United States decided that a common car- 
rier can not stipulate lawfully for ex- 
emption from responsibility for the negli- 
gence of himself or his seryants. If we 
felt at liberty to review the question, the 
reasoning of Justice Bradley in that case 
would be entitled to serious consideration. 



but the right thus to stipulate has been so 
frequently aflSrmed in this court that the 
question can not be, with propriety, re- 
garded as an open one in this State. ** 
While in New York a carrier can stipu- 
late against liability for his own negli- 
gence, yet, as we have stated before, this 
stipulation must be explicit to be valid, all 
ambiguity being construed against the 
carrier. Jennings et dlv. G. T. R. R. Co., 
127 N. Y. 488 ; Rathbone v. N. Y. 0. ft 
H. R. R. Co., 140 N. Y. 48. 

We now come to the question of ex- 
empting the carrier from liability for the 
negligence of his servant. In nearly all 
the States any contract exempting the 
carrier from liability caused by his servant 
is void. 

This is held in the United States Su- 
preme Court in Lockwood v. Railroad Co., 
17 Wall 857. In the case of the Liverpool 
Steam Co. v. Phenix Insurance Co., 129 
U. S. 897, goods were shipped by the 
steamer Montana. In the bill of lading 
was the clause that the vessel would not 
be liable for any accidents, *' whether 
arising from the negligence, default or 
error in judgment of the master, mari- 
ners, engineers or other of the crew, or 
otherwise howsoever.'' This clause was 
held to be void in an action for damages, 
the cargo being injured through negli- 
gence of the master. In the case of 
Inman v. S. C. Ry. Co., 129 IT. S. 128, 
Justice Fuller says: ''We have, however, 
uniformly held that this concession to 
changed conditions of business can not be 
extended so far as to permit the carrier to 
exempt himself, by a contract with the 
owner of the goods, from liability for his 
own negligence. Liverpool Steam Co. v. 
Phenix Ins. Co., supra, is approved of and 
followed in the Edwin J. Morrison, 158 
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n. 8. 199, ludding fhst perOt of the 
do not indade negligraoe of the matter 
or orew. The nine dooirine on the Mune 
gronndfl of pnblic polkj ia held in nearly 
aU the Statea. WiUock v. P^nn. B. IL 
Go. (Pm.),Vr LB. A.»8, holda that a 
eondition in the bill of lading that the 
ahipper ihall inaore the gooda for the car- 
rier's benefit eannot protect the carrier 
againat the oonaaqnenoes of his own neg- 
ligence, Williama, J., eajing : ** A atipn- 
lation that ia intended to protect him in 
the yiolation of hia contnu^t aa a carrier 
and in diaregarding a aettled mle of pub- 
lic policy will not he anatained.'* See abo 
Wabaah B. B. Co. «. Brown (DL), 39 
N. B. Bep. 273 ; Abrama «. IL L S. ft 
W. By. Ga (Wia.), 58 N. W. Bep. 780 ; 
Hndeon tf. N. Pte. By. Co. (Ia.), 60 
N. W. Bep. 608. In all theae caaea the 
principle ia laid down that it ia contrary 
to public policy to allow a common car- 
rier, all powerful in compelling the 
acceptance of any contract by the ahipper, 
to contract againat liability for ita own or 
its senranta' n^ligence. They hold that 
by snch contracta neither life, limb nor 
property wonld be aecnre when in the 
power of the carrier. A marked contiaat 
to this Tiew ia that held by the courts of 
New York and New Jersey. In the caae 
of Kinney v. Central B. B. Co., 3S N. J. L 
407, the deceaaed waa killed through the 
negligence of the defendant's aerranta, 
while riding on a free pasa. The paaa 
releaaed the company frimi all liability. 



The plaintiff tried to proTO that thia con- 
tnct waa contrary to public policy. The 
court held that the contract was xalid, 
Beaaley, Ch. J., saying : ''Nor do I find 
anch a contrsct incompatible in any re- 
apect with analogoua aubjecta. Agree- 
menta of fire inanrance axe ftaniliar 
inatancea mudi in point, for they are. in 
genersl, atipulationa for the indemnifioa- 
tion againat the reaulta of a party's own 
negligence or that of hia employees In 
truth, it ia obTioua that the doctrine 
urged in aupport of the case of the plaint- 
iff wonld, if carried to ita logical reault^ 
aubrert, equally with the preaent contmet^ 
almoat the entire ayatem of bailmenta; 
for that ayrtem ia erected, in part, on the 
principle of allowing an immunity to the 
negligence of the bailee.'' 

In New York the samedodrine ia held. 
See Mynard «. N. Y. C. ft H. B. B. Co^ 
supra. In Wilaon «. N. Y. C. ft H. B. B, 
Co., 97 N. Y. 87, there waa a contract 
exempting the defendanta fiom all negli- 
gence of their senrants. It was held a 
Talid contract 

These doctrinea axe irreconcilable. The 
United Statea Supreme Court saya that if 
common carriera can contract againat 
liability for their own negligence much 
mischief will ensue. New York and New 
Jeraey say, on the contrary, that each 
man knowa what ia beat for himself, and 
that if contracta be explicit and all am- 
biguities be ccmatrued againat the carrier, 
then that ia a aufficient safeguard. 



TELEGRAPH LAW IN NEW YOBK: COMPANY LTABTLTTIES 

AND THE RULE FOR DAMAGES. 



BY THEODORE P. HUMPHREY. 



The Law of contracts as applied to the 
bnsiness transactions and agreements of 
telegraph companies with their easterners 
is a branch of law necessarily of recent 
growth, and of great interest. The 
public natnre and scope of the telegraph 
business, its powers for monopoly, and for 
forcing agreements upon the priyate 
public on the one hand, and its naturally 
hazardous and uncertain operation on the 
other render the question of its liabilities 
a yery nice and difficult one. 

The analogy which the courts of this 
state, at first stroye to draw between a 
telegraph company and a common carrier 
was extreme and dangerous. Although 
both had rights of eminent domain, and 
kindred duties toward the public, as to 
uniformness in rates and charges, the in- 
tangibleness of the telegraph message, 
and its uncertain physical control, for- 
bade that such a company should be 
classified with a carrier of goods and 
merchandise, and should incur like liabili- 
ties. Squally dangerous was the theory 
of allowing without any restriction, a 
telegraph company to contract as a priyate 
indiyidual. 

The courts wisely took a middle course. 
Renouncing the idea of a common carrier's, 
liability they yet ayoided the other ex- 
treme. ^' The authorities hold that tele- 
graph companies are not under the obliga- 
tions of common carriers, that they do 
not insure the absloute and accurate trans- 
mission of messages deliyered to them. 



and that they haye the right to make 
reasonable regulations for the transmission 
of their business and to protect them- 
seltes against liabilities which they would 
otherwise incur through the carelessness 
of their numerous agents and the mis- 
takes and defaults incident to the trans- 
action of their peculiar business.^' Eiley 
V. Western Union Tel. Co., 109 N. Y. 231 ; 
Leonard v. N. Y. Ac. Tel. Co., 41 N. Y. 
544 ; Breese v. United States Tel. Co., 48 
N. Y. 132. 

For conyenience we may say the cases 
concerning the liability of telegraph com- 
panies fall into three classes. First, when 
there is no special contract made between 
the parties to the agreement, and the 
telegraph company is put to its liability 
implied by the common law. Second, 
when the lability has been determined 
and reasonably limited by contract, and 
Third, when the liability has been limit- 
ed by contract but unreasonably. In the 
fiirst class the company is under duty for 
a high degree of care such as would be 
warranted by the nature of the basiness, 
— ^<it is liable for due diligence and care, 
measured by the character of its busi- 
ness.'' Pearsall v. Western Union Tel. 
Co., 124 N. Y. 266. 

When such lack of care occurs the com- 
pany is liable, and if an error takes plaoe 
in the transmission and rendering of the 
wording of a message, or in its deliyery, 
there is A-pri/na facie case of negligence 
on the part of the company ; quoting 
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from Baldwin v. U. S« Telegraph Oo.| 
45 N. Y. 744, ** an error in transcribing 
the direction and a consequent miadeliYery 
are prima facie evidence of neglect and 
want of care in the operator, and cast the 
harden upon the company of explaining 
the error, and showing that it oocnred 
without faalt/' Also Bittenhonse v. In- 
dependent Line Tel., 44 N. Y 968; 
Pearsall v. Western Union, 1S4 N. Y. 
266. 

Before commenting npon onr Second 
class of cases in liability, aboYe named, it 
wonld be well to inquire what are reason- 
able limitations and Tariations to the 
common law implied contract. We find 
a definition in Breese v. U. S. Telegraph 
Oa, 48 N. Y. 182, where it is declared a 
oomjMny is allowed to contract away all 
''liability for mistake, not occasioned 
8y grou negligence or willful miseondud," 
and this definition has been generally 
sustained. In addition to these limit' 
ations against liability directly, telegraph 
companies are also allowed, because of the 
yastness of their systems and the diflScult 
and intricate operation of their business, 
to make reasonable rules for the conduct 
of such business, as for example the well- 
known regulation concerning the repeti- 
tion of messages, and the requirements 
for the presentation of adverse claims 
within thirty and sixty days. 

In the second class of cases therefore 
the liabilities can be limited by contract 
as &r as gross negligence or willful mis- 
conduct, and not only can the telegraph 
company free itself to this limit, but it is 
decided in case a mistake, delay or non- 
deliyery does occur, when there is such a 
conditioning contract, instead of their 
being a prima facie case of negligence 
against the company, the burden of proof 



is shifted, and the duty is put upon 
the party sending the message to 
show gross negligence. Breese v. U. S. 
Tel. Go., 48 N. Y. 182 ; Baldwin v. U. S. 
TeLOo., 46 N. Y. 761 ; Kiley r. Western 
Union TeL Go., 109 N. Y. 283. 

The reason for this shifting of the 
burden of proof has been briefiy stated as 
follows. '* If a stipulation exonerating a 
telegraph company from negligence is 
grafted into the ordinary contract of a 
telegraph company and the stipulation is 
deemed to be yalid, that contract is no 
longer a contract to attempt, with due 
care and skill to communicate a message, 
but one to attempt without gross negli- 
gence, to do so, and consequently, the 
mere proof of a fidlure to communicate 
the message correctly and with due speed, 
does not, since that failure might be ascrib- 
able to other causes (and other degrees 
of negligence) than the gross negligence 
of the company, establish prima facie a 
breach of contract Gray on Telegraphs 
p. 98. This doctrine so harsh to the public 
has been severely criticised in other States, 
but it seems to be the settled law in New 
York and Mass. (Grinnell vs. U. S. Tel. 
Co , 118 Mass. 299). And it has also been 
applied in kindred actions against com- 
mon carriers. (See Lawson's Contracts of 
Carriers 262.) 

In the third class the special contract 
being held unreasonable is set aside, the 
company is again reduced to its common 
law liabilities, and the burden of proof 
as in Case I is thrust upon it, to show lack 
of negligence. 

The rule for damages applied to the 
breach of the telegraph contract, is the 
Rule of Hadley v. Baxendale, 9 Ex- 
chequer 341. That long sustained and 
venerable rule is stated as follows : — 
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'' When two parties have made a contract 
which one of them haa brokeo, the dam- 
ages which the other party ought to re- 
ceiYCi in respect of snch breach of con- 
tract, should be either such as may fairly 
and snbstantiably be considered as arising 
naturally, t • «., according to the usual course 
of things, from such breach of contract 
itself, or such as may reasonably be sup- 
posed to have been in the contemplation 
of both parties at the time when they 
made the contract, as the probable result 
of the breach of it/' Of course this rule 
can only be applied when no reasonable 
special contract has been made, or in cases 
I and III of our above classification. 

The application of the first clause of 
the rule to cases where breaches of tele- 
graph contracts have occured is hardly 
needful of comment. The rule of prox- 
imate damages is as justly applicable to 
telegraph contracts as to any other. 

As to the second division or part of the 
rule» in ordinary land telegraph business, 
where the yast majority of messages are 
written in full, disclosing to the company 
their import and significance, the justice 
can also scarcely be questioned, but its ap- 
plication in New York in the case of 
obscure, cipher, and code messages giyes 
some ground for notice and comment, 
and when we consider the method and 
customs of foreign telegraph and cable 
business, the imporUnce and scope of 
this question emphasizes itself. 

It follows from the second clause *^ that 
where telegraph messages are written in 
cipher, or in language unintelligible to 
an ordinary person, and are in that man- 
ner deliyered to the agent of the telegraph 
company for transmission      
the company will not be liable for dam- 
ages springing out of such unconnected 



special circumstances, but wiU, in general, 
be liable for nominal damages only, or for 
the sum paid for transmitting the mea- 
sage.** (The Oentnd Law Journal, toL 88, 
p. 148, and cases cited). 

One of the earliest cases on this point 
in New York was that of Baldwin «. 
The U. 8. Tel. Oo., 45 N. Y. 744. In 
this case the facts were as follows. An 
obscure or at least a message not sig- 
nifying its importance was transmitted be- 
tween two parties in the oil business con- 
cerning the sale of an oil welL The ad- 
dress of the message was not properly 
transmitted and misdeliyery resulted 
whereby the oil well was sold at a great 
loss. Although the message itself was 
obscure its full importance was reyealed 
yerbally to the receiying operator by the 
sender, at the time of deliyery for 
transmission. The court held that bat 
nominal damages could be recoyered and 
wrote concerning the effect of the yerbal 
information upon the contract, as fol- 
lows : *^ No ordinary agent or servant 
could make such a contract in behalf of 
the company represented or served by 
him. It would not be within the ordinary 
scope of bis duties.'' The court therefore 
declared : '' The defendant (The Tel. Oo.) 
received the message without notice or 
information of any fact indicating that 
extraordinary care or speed in its dis- 
patch or delivery was important or ex- 
pected." ** For all the purposes for which 
the plaintiffs desired the information the 
message might as well have been in cipher 
or in an unknown tongue. It indicated 
nothing to put the defendant upon the 
alert or from which it could be inferred 
that any special or peculiar loss would 
ensue from a non delivery of it." 

A second case which was determined 
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almost contemporaneondy with the above, 
bnt by a commission of the coart of 
last resort, lays down a radically different 
theory. Rithenhonse t^. the Independent 
Telegraph Company, 44 N. T. 263, in this 
case a mistake was made in the wording 
of a partially non-significant message. 
The coart held that the company was 
liable for fall compensatory damages, and 
stated. '' If the defendant's agents did 
not onderstand the importance or import 
of the message, they coald have inquired 
of the plaintiff, and hence for all the 
purposes of this action, it most be treated 
as fnUy understanding the message and 
the consequences which would result 
from its erroneous transmission.'' 

A third case determined by the Supreme 
Court, exemplifies still another method of 
application for Hadley v, Baxendale. 
It was the case of Sprague v. Western 
Union Tel. Co., reported in 6 Daly 200. 

In this case the message to be sent gave 
information concerning the adjournment 
of a case at law in another city from that 
in which the plaintiff lived. The plaintiff 
wired his attorney of the distant city as 
follows : '^ Hold my case till Tuesday or 
Thursday. Please reply;" and at the same 
time informed the agent of the defendant 
in charge the nature of the message and 
its importance. The message was never 
sent, the plaintiff receiving no answer, 
was put to great expense. It was held 
that the company was liable. The court 
said ''The defendants were fully informed 
(referring to the verbal information of 
the plaintiff) of the object of the message 
and of the importance of an early reply 
the next day. This being the case there is 
no ground for the point taken by them 
upon the trial, that the loss of the fifty 
cents, the price paid for sending the 



message was the only damage that could 
have been contemplated by the contract 
between the parties." 

Thus there are three separate methods 
of application for the Bule of Damages in 
New York. First, where the information 
or knowledge concerning possible dam- 
ages, which is to be '-in the con- 
templation of both parties," must be 
given by means of the message alone. 
Second, where it is the duty of the 
company, if not satisfied by the im- 
port of the message to make further in- 
quiry, and third, where knowledge of 
possible damages can be given by the 
message itself or by verbal inf ormatain. 

Of the three theories the first seems to 
be the one more generally followed in 
New York, and may indeed be called the 
New York theory, although neither of the 
others has been directly disapproved; the 
third is the rule adopted by the United 
States courts. Primrose t^. Western 
Union 154 U. S. 

Under this theory of application we 
find the common law liability of cable 
and trans-oceanic telegraph companies, as 
far as the greater part of their business 
is concerned, practically reduced to that 
of common contractors. 

The business of such companies is un- 
iversally done by code or cipher, hence 
the "contemplation" of reasonable and 
probable damages by both parties through 
the message alone amounts to nothing. 
The rule of Hadley v. Baxendale is just 
and reasonable. It would be eminen tly un- 
just to telegraph companies, and haz- 
ardous to their welfare and developement, 
to require them, for the meagre con- 
sideration of the usual telegraph contract, 
to insure or guarantee the proper dis- 
charge of their undertakings, and yet 
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this application of the rule, whereby eretXf 
if senders of messages are willing to dis- 
close the importance of their dispatches, 
no information can be giyen to the com- 
paniesy or at least throngh their nsnal 
and ordinary agents, seems hardly eqait- 
able or in keeping with the common 
law idea of a public telegraph company. 
To fully carry out the second theory 
in which tiie companies can compel their 
customers, to disclose or not at their peril, 
the nature and importance of their mes- 



sages, would be unnatural and adyerse to 
the methods of business and trade. 

The third theory of application of the 
rule seems to be the most proper and on 
the whole the most equitable. Here, by 
means of verbal information, the public 
can impose upon telegraph companies 
their common law liabilities and so in- 
dependently of statute the companies are 
compelled in self defense, to offer fair 
and reasonable contracts and regulations 
to the public 
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WrcH this issue Thb Gouksbllob 
enters upon its fifth year. Of its past 
record we need not speak. The paper has 
demonstrated its nsefdlness and vaine. It 
has maintained a high and dignified tone, 
and has borne a creditable part in the 
history of the school. The New York 
Law School is one of the largest, if not the 
largest, of the eastern law schools, and it 
is not too mnch to say that Thb Gouk- 
SBiiLOB has represented it worthily. It 
is oar aim this year to maintain the paper 
at the high standard to which it has at- 



tained, and, if possible, to increase its nse- 
falnesB. 

Althouoh there is not the time or the 
opportunity at a professional school for 
men to become acquainted in the old col- 
lege way, car life after all is Tcry mnch 
the same. One thing which shows that 
the college feelings are not entirely things 
of the past, is the pleasure we all feel at 
meeting once more our friends of the past 
year. Thb Ooubtbrlloe welcomes them 
and the new members of our school most 
heartily, and wishes for them all the 
greatest benefit and enjoyment which the 
school can afford. 

Okx of our greatest advantages as mem- 
bers of this Law School is the free access 
which is permitted us to the admirable 
Law Library on the fifth fioor of the build- 
ingy Within certain reasonable restric- 
tions, we have the use of one of the best 
arranged libraries in the country. This 
is a privilege of which we can not too soon 
avail ourselves — an advantage which we 
can not afford to loose. 

Thb moot Gourts have heretofore proved 
interesting and valuable. Thb Gouk- 
sbllob recognizes the important part 
they play in our school life, and will en- 
deavor to add to their interest this year 
by publishing brief reports of all the 
arguments of the cases which are there 
discussed and the decision of the judge 
when it is announced. We would urge 
all to do their utmost to maintain the in- 
terest in this valuable part of our curric- 
ulum. Law students must absorb so 
much law during their brief course, that 
their minds digest it with difBculty. The 
exercise which the moot courts give is a 
material aid to our mental '^lorestion. 
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There is no other way by which we osn eo 
readily classify and arrange oar facts to 
make them aTailable. 

Wb all appreciate the Talne of the brief 
introductory lectnres which oar professors 
giye as at the beginning of a new coarse 
of stady. The comprehensive view of the 
snbject which we thas obtain is an inspira- 
tion to oar work and the hints and sng- 
gestions are very Talaable aids. Many 
have wished that they might preserye 
these lectareSy and in response to this wish 
Thb Oouksbllob has requested oar pro- 
fessors to write down some of the points 
on which they lay special stress. We shall 
publish these from time to time. Prof. 
Ohase has kindly consented to write the 
firBt'article, which will appear in our next 
number on the '' Study of Law — ^Especially 
Elementary Law.'' 

Thb Gouksbllob is the paper of the 
New York Law School, and its columns 
are open to all its students. Practice in 
writing in these days is as important for 
a lawyer as practice in speaking, and -Thb 
Gouksbllob offers here a valuable op- 
portunity to secure it. It is moreover 
almost the only opportunity that is so 
offered, and we hope that many will take 
advantage of it. Gontributions may be 
handed to any of the editors, who will 
gladly receive them. They may be on any 
topics of interest to the school. 

Ik conclusion we ask for the hearty sup- 
port of all. We shall strive to do our part 
toward making Thb Gouksbllob worthy 
of the school. We feel that we have a 
right to ask all to help us. 

Ghaptbb 1036 of the Laws of 1895, 
State of New York, empowers the Gover- 



nor to appoint three commissionera to ex- 
amine the Gode of Procedure of this State 
with a view of revising and simplifying 
civil procedure. Pursuant to the pro- 
visions of this law, the €k)vemor has ap- 
pointed Oharles Z. Lincoln, William H. 
Johnson, and A. Judd Northrup as Oom- 
missioners of Revision, and they are to 
report to the next Legislature. 

The Gode of Givil Prooedare completed 
by David Dudley Field after thirty years 
of unceasing effort, stood in 1880 almost 
perfect in about three hundred sections. 

In that same year Mr. Throop was ap- 
pointed chairman of a commission to re- 
vise the statutes. The commissionera were 
especially enjoined not to meddle with 
those parts of the law that had already 
been codified, but in spite of the injunc- 
tion, they proceeded to rewrite the Code, 
expanding it with matters which do not be- 
long there. They persuaded the Legislature 
to adopt this mass of legal compilation of 
three thousand four hundred sections, and 
with some special enlargements from time 
to time, it has so remained ever since — a 
reproach to the cause of Godification. 

The present move toward a revision of 
the Gode is one which has long been 
urged, and it deserves the encouragement 
of every lawyer who has any desire for the 
improvement of the laws and the benefit 
of the profession. 

The most apparent defects of the Code 
are as follows : 

1. Detailed rules of evidence are intro- 
duced which do not belong in the Code at 
all ; and local provisions whose proper 
place is in the charters of the municipali- 
ties to which they refer. 

2. The subjects of the organization and 
jurisdiction of courts and the appointment 
and election of their ofBcers. These can 
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hardly be a part of a system of procedare* 
3. Sectioni which only remoUly relate 
to practice. These should be eliminated^ for 
if tiie Code is to include all matters relat- 
ing to practice, many more sections wonld 
haye to be added to its present 3,400 
which haye been found so cumbersome. 

Some object that a reyision of the Oode 
will necessitate a change in the arrange- 
ment of the statutes. In their present 
disorganized state, it seems as though any 
change must be for the better. We recog- 
nise that lawyers are loath to part with 
rules of practice with which they haye 
become fiamiliar, but when we consider 
that each session of the Legislature brings 
amendments and enlargements which will 
in time render the Code almost impractic- 
able, we are forced to acknowledge the wis- 
dom of some system of reyision and abridg- 
ment. Reyision is ineyitable. The sooner 
it comes, the better. 

Thb need of some national legislation 
on the subject of marriage and diyoroe re- 
ceiyes new and striking illustration in a 
recent decision of the Oklahoma Supreme 
Court by which a number of diyorces 
granted in that territory within the last 
few years are invalidated. 

With its ten grounds for absolute di- 
yorce, and its further inducement of a 
nominal residence for the brief period of 
ninety days in order that the applicant for 
a diyorce may ease his burden the more 
quickly, Oklahoma Territory has long 
been a Mecca toward which pilgrims haye 
been wont to journey torelieye themselyes 
of their marriage bonds. 

Under the decision of the Court, thoM 
who haye ayailed themselyes of the sup- 
posed freedom granted by the Oklahoma 
judges to marry again are now bij 



and actions may be brought against them 
in any State where they happen to live. 

There is little doubt that many divorces 
granted under the laws of South Dakota 
are no more valid than those of Oklahoma 
mentioned above. Obtained, as they 
have been, under statutes fully as liberal 
to those who wish to sever the mar- 
riage tie, we can but be apprehensive of a 
court decision overthrowing some South 
Dakota divorce which will not only expose 
hundreds of people to the danger of prose- 
cution for bigamy, but will also invididate 
a countless number of transfers of property 
made by persons supposing themselves to 
be single who are in fact still married. 

Aside from these actual and probable 
cases, there are numberless complications 
continually arising from the dissimilarity 
of marriage laws in the different states. 
Since the marriage laws of each State have 
no extra territorial effect, persons desirous 
of marrying, who are under any disquali' 
fication in their own State have but to go 
within the jurisdiction of a State where 
these impediments are not considered a 
bar to marriage, in order that they may 
lawfully marry ; more than that, upon the 
rule of law that " a marriage valid where 
made is valid everywhere,^ they may even 
return to the State from which they came, 
and have their marriage recognised as 
legal. As long as such conflicts exist in 
the marriage laws of the different States 
that cousins prohibited from marrying in 
Massachusetts, may lawfully wed in 
New York ; that persons divorced by a 
Hew York court and forbidden to marry 
again, may cross the river to New Jersey 
Mid marry there with impunity, so long 
will the scandals and abominations grow- 
ing out of thoughtless and hasty mar- 
riages eontinne and that disrespect for the 
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marriage tie which our oontradiotory laws 
engender, increase. 

A national law which would wisely 
regulate the question of marriage and di- 
▼oroe, would bring the States into uni- 
formity, obriate the evil of evasion of the 
law, lessen the number of hasty marriages 
and causeless divorces and would be a long 
step toward promoting the '^ domestic 
tranquility ^ of the nation. 

Thb Supreme Court of Minnesota has 
lately rendered a decision which is of in- 
terest to travelers on suburban railroads. 
It is reported in Vol. 63, N. W. Sep., 
page 259. 

The defendant railroad was in the habit 
of issuing at a reduced rate book tickets 
containing ten coupons. As a part of the 
agreement, on each coupon was printed 
the words : 

''This coupon * * must be de- 
tached by the conductor only, or it will 
not be accepted for passage." 

The plaintifF admitted that she pre- 
sented one of these coupons for passage 
detached from the book ; but averred and 
proved that the defendant company had 
waived the conditions on the coupon by 
continuously and as a regular custom re- 
ceiving such detached coupons from her 
and other persons. 



The court decided (1) that the parties 
to the agreement had the right to waive 
it ; and (2) that the railroad company by 
its conductors had so waived it. It there- 
fore affirmed the verdict rendered for the 
plaintiff. 

Nbwspapbbs will hereafter have to be 
very careful how they use the term anarch- 
ist The Maryland courts have recently 
held the following newspaper paragraph to 
be libelous : 

"Mr. Davy Lewis,    ^bo 
would be an anarchist, if he thought it 
would pay.'' These words were published 
in the Cumberland Daily News. 

The Court says of them : 

'* It is * apparent that to accuse 
another of being an anarchist in the sense 
in which the term is generally accepted 
* * fixes upon him a stigma which 
would cause all honest and upright people 
to shun him * * To charge that an 
individual would be thus guilty for gain 
would undeniably subject him to con- 
tempt and hatred, and would therefore be 
actionable in itself. '^ 

Our readers may rest assured that we 
shall never refer to any of them as an- 
archists even if they blow up the build- 
ing. 
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A Dbamatio DsKOUJiMBisrr.*— Alex- 
ander Hamilton and Aaron Barr were 
occasionally associated in the trial of a 
caoae. On sach occasions they were al- 
most irresistible. It is related thai, on 
one occasion, they were retained to defend 
a man indicted for mnrder, and who was 
generally believed to be guilty, though the 
circumstances under which the crime was 
committed rendered it a deeply interest- 
ing case of circumstantial evidence. Dur- 
ing the progress of the trial, as the cir- 
cumstances were developed, suspicion be- 
gan to attach to the principal witness 
against the prisoner. Burr and Hamilton 
brought all their skill in cross-examina- 
tion to bear on the witness, in the hope 
of dragging out of him his dreadful se- 
cret But with singular sagacity and cool- 
ness he eluded their efforts, though they 
succeeded in darkening the shadows of sus- 
picion that fell upon him, and strength- 
ening their convictions of their client's 
innocence. 

Before the cross-examination of the wit- 
ness was concluded, the court adjourned 
for tea. 

" I believe our client is not guilty, and 
I have no doubt that Brigham, that cun- 
ning witness, is really the guilty man ; 
but he is so shrewd, cool, and deep, that 
I am fearful his testimony will hang poor 
Blair, our client, in spite of all we can 
do," said Hamilton to Burr, while on 
their way back from the court-room to the 
hotel. 

''I agree with yon that Blair is not 
guilty, and that Brighamis, and I believe 

* Fnmi Lawyer and Client, by L. B. Proctor. 



we can catch him. I have a plan that 
will detect him, if I am not wonderfully 
mistaken," said Burr. He then proceeded 
to explain to his associate the nature of 
his plan. 

*'You may succeed," said Hamilton, 
after listening to the plan. ''It's worth 
trying at any rate, though you have a man 
of iron to deal with." 

After tea, Burr ordered the sheriff to 
provide an extra number of lights for the 
evening session, and to arrange them so 
that the rays would converge against the 
pillar in the court-room near the place 
occupied by the witness. 

The evening session opened, and Burr 
resumed the cross-examination of the wit- 
ness. It was a test of the profound skill 
and subtlety of the lawyer, the self-pos- 
session, courage and tact of the witness, 
standing on the very brink of a horrid 
gulf, calmly and intrepidly resisting the 
efforts of the terrible man before him to 
push him over. At last, after dexterously 
leading the witness to an appropriate 
point Burr suddenly seized a lamp in 
each hand, and holding them in such a 
manner that their light fell instantane- 
ously upon the face of the witness, he ex- 
claimed in a startling tone, like the voice 
of the avenger of blood : ** Gentlemen of 
the jury, behold the murderer I" 

With a wild convulsive start, a face of 
ashy pallor, eyes starting from their sock- 
ets, lips apart, his whole attitude evincing 
terror, the man sprang from his chair. 
For a moment he stood motionless, strug- 
gling to regain his self-possession. But it 
was only a momentary struggle ; the ter- 
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rible words of the advocate ''shivered along 
his arteries/' shaking every nerve with 
paralyzing fear. Oonscions that the eyes 
of all in the oonrt-room were fixed npon 
hiniy reading the hidden deeds of his life, 
he left the witness stand, and walked 
shrinkingly to the door of the oonrt-room. 
But he was prevented by the sheriff from 
making his escape. 

This scene, so thrilling and startling, 
may, perhaps, be imagined, though it can 
not be described. It strnck the specta- 
tors with silent awe, changing the whole 
aspect of the trial. 

The false witness was arrested ; two in- 
dictments fonnd against him, one for mur- 
der, another for perjury. He was 
acquitted on his trial for murder, but 
subsequently convicted of perjury and 
sentenced to a long imprisonment 

Not a Divided Family.— There was 
a certain barrister in Sydney well known 
by reason of his padded chest and the 
bluish dye on his whiskers. His services 
were generally called into request when 
there was no hope of getting a prisoner 
acquitted by ordinary means of defense. 
Holding a brief one day in such a case, he 
made an eloqaent appeal to the jury, urg- 
ing them not to blight the future of the 
young prisoner by committing him and 
sending him to jail. He proceeded to 
draw a harrowing picture of two gray- 
haired parents in England looking anx- 
iously for the return of their prodigal son 
to spend the next Christmas with them, 
and he asked, '< Had they the hearts to 
deprive the old couple of this happiness f 
The jury, however, being heartless men, 
found the prisoner guilty. 

Before passing sentence the judge called 
for the prisoner's jail record, after exam- 



ining which he blandly remarked *' that 
the prisoner had some five previous con- 
victions against him, but he was glad to 

say that Mr. ^'s eloquent appeal 

would not remain unanswered, for he 
would commit the prisoner to the Mait- 
land (New South Wales) jail, where his 
aged parents at the present moment were 
serving sentences respectively, so that 
father, mother and son would be able to 
spend the ensuing Christmas season under 
one roof 

Thb following unique advertisement is 
found on page 187 of Hubbell's L^gal 
(Appendix) for 1898. For obvious reasons 

we omit the name : '* , Attorney, 

Oklahoma City, Oklahoma. Twenty-five 
years experience. Collected thousands of 
dollars, and never failed to remit within 
forty-eight hours. Never drink or gamble. 
Plenty of property to pay all liabilities. 
Insolvencies and transfers to defraud 
creditors a specialty.** For a comprehen- 
sive advertisement, well adapted to the 
^'environment" we never saw its equal. 
The last statement is possibly a trifle am- 
biguoQS, but in the large and breezy new 
West '^everything goes." — American Law 
Bevieta. 

Thb following is said to be in the 
statutes of the State of Oregon : " All 
traction engines and bicycles must carry 
two planks, each 12 feet by 12 inches by 3 
inches, upon which to cross the bridges, 
and must come to a stop within at least 
100 feet of any horse-drawn vehicle ap- 
proaching from either direction." 

In thb good old days in Washington, 
a lawyer who was discussing a motion be- 
fore his honor. Judge Oreen, involving 
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the question whether certain alleged facts 
amonnted to fraad, in support of his con- 
tention read copious extracts from Browne 
on Frauds. In doing so, he constantly 
called the author's name Brown-e. This 
grated on the learned and critical ear of 
Judge G-reene, who at last interrupted the 
counsel with the question, *^ Why do you 
pronounce that name Brown-e?*' ^'Itis 
spelled/' answered our friend with charm- 
ing gravity, ** B-r-o-w-n-e ; if that is not 
Brown-e I would like to know what it 
does spell !" ^' I spell my name/' says the 
Judge, '^ G-r-e-e-n-e ! you would not call 
me Green-e, would you?" "That de- 
pends," replied our friend; '' on how your 
Honor decides this motion." The judge 
waived the contempt and joined in a gen- 
eral laugh. — C$fUral Law Journal. 

Thb following is vouched for as an 
actual fact. A lecturer on Criminal Law 
at one of our law schools^ in tracing the 
history of Criminal Law, quoted : " Who- 
soever sheddeth man's blood, by man shall 
his blood be shed." Genesis ix. 6. 

Not long afterwards a member of the 
dass was hunting the library diligently for 
a copy of *' Genesis Beports." It is un- 
necessary to add that he was unable to 
find the citation under that title. 



Onb of the learned justices of the Maine 
Supreme Court, than whom no man bet- 
ter knows how to appreciate a really 
amusing thing, was holding court at Ells- 
worth, and, according to honored custom, 
called in a local clergyman to open the 
session with a supplication to heaven. 
This worthy gentleman came, and after a 
chat with the justice proceeded to address 
the giver of all good and perfect things 
thus : ^ Almighty God I we beseech Thee 
to bestow upon the presiding justice the 
wisdom which he so greatly needs I" The 
learned recipient of the blessing never 
heard the rest of that remarkable prayer, 
which, in truth, was cut short by disorder 
in the court, strongly resembling half- 
smothered laughter from the direction of 
the clerk's desk. It is said that the same 
judge once opened court after prayer 
which began this way: ^Ob, Lord, we 
pray Thee to overrule the decisions of the 
court to thine own honor and glory." 

Edward Evbeett and Judge Story 
once met at dinner. In his post-prandial 
speech the judge said that ''Fame rises 
where Brerett goes," to which Mr. Ererett 
replied : '' Howefer high my fame may 
rise, I am-sure I will never get above one 
Story."— 2%s We$t Virginia Bar. 
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Mr. Homblower spoke aa f ollowf : 

Ladies and Oentlemen : The f oanding 
of a new kw school is an event of pecoliar 
signifioanoe. It represents something 
more than the mere famishing of a new 
opportunity for yonng men to learn the 
prindples of existing jarisprndenoe. It 
means that a new force is to be added to 
the development of our fntnre jorisprn- 
dence. Not only the individuals who are 
to receiye their legal education are in- 
terested in this event, but the entire 
commonwealth has an interest at stake. 

The whole community is affected for 
weal or woe by the condition of the law as 
it exists from time to time. The law is 
what the lawyers make it, including in the 
term lawyer the judges selected from the 
ranks of the profession. The law, I repeat, 
is what the lawyers make it. Lawyers are 
what the law schools make them. Hence 
the whole community has an interest of a 
most vital character in the law schools. 

The profession of the law differs from 
other professions and sciences, in that law, 
so to speak, is self -constructive. In the 
sphere of the natuarl sciences the laws of 



nature are fixed and immutable; all the 
learning and genius of a Tyndall, a Huxley 
or a Darwin oannot alter them one jot or 
one tittle. The function of the scientist 
is not to make or to mold or to modify the 
laws of nature, but simply to investigate, 
to discover, to co-ordinate, to infer. So 
the physician, dealing with the laws of 
nature as affecting the human body, can- 
not alter those laws; he can only work with 
them and through them. So with the 
engineer and architect The theologian 
deals with subjects that transcend human 
powers to grasp, much less control or 
shape. 

The eternal verities, the existence and 
attributes of the Deity, the future state of 
rewards and punishments, the relation of 
the Deity to the individual soul; all the 
subjects must ex necessitate rei exist or 
nonexist — wholly independently of what 
the theologian may hold with regard to 
them. 

In the domain of jurisprudence, how- 
ever, the subjective factor becomes the 
creative factor. Especially is this so under 
our Anglo-American system of common 
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law. The law of New York State is what 
the Court of Appeals dedares it to be. 
What the ooart declares the law to be is 
frequently determined by the reasoning of 
counsel. This is particalarly the case 
where a novel question is presented; what 
we call a case of *' first impression." When 
the court has been carried to the end of 
the road laid out by precedent and is 
obliged to strike out a new road, whether 
it shall turn this way or that is to be 
decided by considering and balancing the 
reasoning of one side or the other. Hence 
comes the importance of a well trained 
profession, with minds stored with the 
principles of the law and skilled in the 
application of those principles to the facts 
of a new case, and with a breadth of yiew 
sufBcient to grasp the true bearing of new 
facts upon old principles and to point out 
the direction in which the new principles 
should be laid down. This importance is 
not merely to the client, but to the com- 
munity. A well-ordered, well-reasoned, 
symmetrical, logical and just jurisprudence 
is a boon; as a distorted, confused, incon- 
sistent, arbitrary jurisprudence is a curse 
to any community. It is not the lawyer, 
but the layman who suffers from confusion 
and uncertainty in the law. The more 
confusion and uncertainty, the more 
litigation and the greater the lawyer's 
emoluments. 

Much criticism has been heaped by 
theorists upon the system of judge-made 
law. Sarcasm and logic have been brought 
to bear upon it to show its apparent ab- 

surity. 

It is denounced as ex post facto, dealing, 
not with general principles by which future 
conduct is to be controlled, but determin- 
ing after the CTent what rule of law ought 
to haye been observed by the parties in a 



particular case. It is ridiculed as a mass 
of incoherent and inconsistent precedent 
and as a body of ''glorious uncertainty*'' 

Yet e?en that arch enemy of the oommon 
law system and advocate of statutory law, 
Jeremy Bentham, who caustic pen revels 
in savage epithets of denunciation of the 
*' unwritten,'' or common, law, which he 
designates by the terrible word ''impos- 
trous," whose perpetual fruits he declares 
are ''uncertainty, uncognoscibilil^, par- 
ticular disappointments without end, and 
general sense of insecurity;" even he is 
forced in a moment of frankness to admit: 
"Traverse the whole continent of Europe, 
ransack all thd libraries belonging to the 
jurisprndential systems of the several 
political states — add the contents all 
together — ^you would not be able to com- 
pose a collection of cases equal in variety, 
in amplitude, in clearness of statement — in 
a word, all points taken together, in 
instructiveness— to that which may be seen 
to be afforded by the collection of English 
reports of adjudged cases, on adding to 
them the abridgments and treatises, by 
which a sort of order, such as it is, has 
been given to their contents. 

The great and saving characteristic of 
our race is that we are willing to " let well 
enough alone;" to be content with an 
illogical system if, on the whole, it is a 
successful system, and, above all to avoid 
rash experiments which may produce ir- 
reparable injuries. So it had come about 
that, in spite of logic and sarcasm, the 
great bulk of the Anglo-American race 
still adhere to their system of so-called 
^* unwritten," or judge-made, law, rather 
than have our laws formulated for us by 
the Legislature. Of course the Legislature 
does exercise its law-making powers from 
time to time, but generally in a way to 
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make us thankful that it does not ezeroiae 
those powers more frequently. On the 
whole, we are well satisfied with onr judge- 
made laws, beoaose onr conrts pass upon 
questions presented to them and lay down 
the rules of law applieable thereto, after 
full disoussion by oounsel, after opportun- 
ity for oarefnl, patient and oalm exami- 
nation and consideration by the courts. 
On the other hand, law-making by the 
Legislature means too frequently a care- 
less, perfunctory examination of a proposed 
bill by a committee and a passing of the bill 
without any understanding of its contents. 
The more important and far-reaching it 
may be, the more it affects the general 
jurisprndenoe of the State, the less interest 
does it command. 

A bill to remodel the Police Board of 
Troy may agitate the Legislature and rock 
each HoQse, so to speak, to its foaDdations: 
while a bill abolishing dower and altering 
the rights of a wife as* to her husband's 
real and personal property, a bill, in other 
words affecting e?ery honsehold in the 
State where any property, however small, 
has been accumulated, and especially af- 
fecting cTery Curmer in the State whose 
interests are in land, held for himself and 
his family and passing from generation to 
generation, such a bill goes through the 
Legislature without any public discussion 
and apparently without any understanding 
of its purpose and intent Ad instance of 
this nature took place last winter so 
flagrant in its character that it was im- 
mediately nndone and the law repealed at 
the solicitation of a committee of the New 
York City Bar Association. 

Of course, when I speak of the adherence 
of our States to the judge-made law in 
preference to statue law I am not unmind- 
ful of the fact that there have been in 



many of the States, beginning with our 
own, codifications of remedial law, dTil 
and criminal, and revisions from time to 
time of Yarious branches of substantiye 
law, such as the law of real property and 
the law of corporations. In a few of the 
States, notably in California and Georgia^ 
there have been codes untertaking to put 
in statutory form the general principles of 
jurispmdence affecting rights of person 
and property and contract obligations. So 
fiur as these codes set forth clearly and 
accurately the rules already formulated by 
the courts they haye a certain usefuUness. 
The code of Oeorgia is regarded by the bar 
of that State as a yaluable compendium of 
their existing law. It is certainly a work 
of yery great ability. So far, howeyer, as 
the actual determination of a legal oontro- 
yersy is concerned, I belieye the facts will 
bear me out in the assertion that the 
codification of the substantiye law is of 
little or no yalue, and, in fisct, is in yeiy 
many cases but a new cause of complica- 
tions. The work of the court in practical 
litigation is not in formulating entirely 
new principles, but in applying to par- 
ticular sets of fact one or the other of well 
recognised rules of law, and in dealing 
with those qualifications and exceptions 
which justice requires in order to keep the 
law sound and wholesome and to prevent 
it from becoming a mass of technicalities. 
I do not mean to be lead off into a dis- 
cussion of codification, although it is to me 
a very attractiye theme. Suffice it to say 
that to most English and American lawyers 
the arguments against codification of sub- 
stantive law have thus far been controlling; 
that it has seemed to them that to put this 
law into statutory form was but to add 
Miother element of uncertainty to the law; 
to bring the qoestion of statutory con- 
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atniotion into etery oontroTeny, snd 
stfttatory oonstrnotion ia of all forms of 
legal inquiry the most difficalt and 
uncertain. That statutory law breeds lit- 
igation baa been the experience of ^ery 
State. One reason for this is that judge- 
taade law is generally in accordance with 
common ideas of justice and reason; it is 
usually what the ordinary right-thinking 
man would guess the law to be; while 
statutory law is apt to be arbitrary, laying 
down a hard-and-fast and inflexible rule 
for a large class of cases. Thus the 
common law says that a man may make a 
contract by word of mouth, which, if 
founded upon a consideration, he will be 
compelled to perform or for the breach of 
which in the case of nonperformance he 
will be called upon to pay damages. Stat- 
ute law steps in and dnws an arbitrary 
line between one class of contracts and 
another, and requires certain kinds of 
contracts to be evidenced by a writing or 
a part payment or a part performance. 
How many merchants suspect that their 
daily contracts of sale by word of mouth 
are legally yoid? How many employes 
suspect that a Tcrbal contract of employ- 
ment for a year, if made the day before the 
year commences, is unenforceable and that 
they may be discharged at a moment's 
notice without redress? And how many 
thousands of decisions has this statue 
called forth to construe it? 

Again, the common law derised a rule 
against perpetuities, limiting the tying up 
of an estate to any number of liyes in being 
and the period of a minority thereafter. 
While to some extent arbitrary, this rule 
has ncTertheless a basis of common sense 
and reason and is easily '' nnderstanded of 
the people;'' but when our statutes cut 
down our limit to two liTes in being and a 



minority thereafter the rule becomes at 
once in the highest degree arbitrary, and 
no layman in drawing his own will suspects 
that any such rule exists, and our courts 
are burdened with cases iuTolring the con- 
struction of this statute and teeming with 
fine-drawn distinctions to sare testamen- 
tary dispositions from fidlure. 

The Tilden will case would hare been 
good at common law, where reason and 
justice are in general the guides to a 
decision, but it ran foul of our statues of 
trusts and our statutes as to wills and it 
was held void. 

Another reason why judge-made law is, 
on the whole, preferred to legislatiTe law 
is that we haye reason to trust the wisdom 
and impartiality of our judges, while we 
haye reason to distrust the wisdom and 
unselfishness of our legislators, and we 
hesitate to put it in the power of the law- 
makers at Albany to amend and alter the 
law from time to time as particular 
exigencies may arise or particular in- 
fluences be exerted. 

Whether rightly or wrongly, howeyer, 
the great body of our jurisprudence in this 
State is still, and is likely to be for a gen- 
eration at least to come, the work of the 
judiciary embodied in the reports, and not 
the work of the Legislature embodied in 
the statutes. It is therefore literally 
lawyer-made law. 

Sir Henry Maine, in his work on 
'^ Popular Goyernment," points out the 
fidlacy of the idea that democratic republics 
are giyen to much or radical legislation, 
and he asserts that, on the contrary, they 
are characterised by ^' legislatiye infertil- 
ity," but he fails to obserye that, so far as 
this country at least is concerned, the 
reason of this ''legislative infertility" is 
that the influence of the American bar is 
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80 potent^ aod that it has been guided by 
a wise conaerTatiBiii and a well-gronnded 
confidence in the self-deTeloping capacity 
of a natnrally CTolying jnrispradenoe. 

Bren wheTe etatntory legislation has nn- 
dertaken to declare or to systematiM or to 
remodel the law this has been the work of 
lawyers. Oar rerised statutes of 1880, 
whose principal merit was the simplifying 
and modernizing of the law of real property, 
were framed by three of the then leaders 
of the bar, and it is needless to remind yon 
that the code of procedure and eyery sub- 
sequent codification or reyision of statu- 
tory law has been the work exdusiTely of 
lawyers formally ratified by the legislatiye 
body. In fact, substantially, every statute 
of importance affecting rights, or remedies 
of a general nature, is drawn or revised by 
the lawyers in and out of the Legislature* 
So also in constitution-making. In every 
State, as well as in the Federal Govern- 
ment, the lawyers have guided the 
deliberations of constitutional conventions 
and have devised the principal provisions 
and framed the language of the funda- 
mental law. 

The great triumvirate of American 
lawyers, Madison, Hamilton and Jay, who, 
in ihe immortal pages of The Fedendist, 
ezpoonded and advocated the new Consti- 
tution of 1789 and by their earnestness, 
eloqnence and logic persuaded their un- 
willing countrymen to adopt it, became 
the virtual founders of the Federal 
Bepnblic, which without their efforts would 
donbtless have resolved itself back into a 
congeries of independent and discordant 
States. 

In this country lawyers always have been 
and now are, in a certain sense, the ruling 
class, the lawmaking as well as the law- 
administering class of the community. 



Thus we are brought back once more to 
the important functions of the law schooL 
Upon those who are to be the instructors 
in this institution there will devolve a 
gieift responsibility. They will be called 
upon not only to instruct, but to inspire; 
to teach men how to think, as well as what 
to learn; to instill into them a respect and 
a reverence for the high ideals of justice. 

At the same time they must not over- 
look the importance of minor matters, 
such as thoroughness in the acquirement 
of legal principles and accuracy in their 
expression. The lawyer's tools are his 
brain, his tongue and his pen. He finds 
the importance more and more in his 
professional work, first of ideas and second 
of words. 

As is forcibly pointed out by Sir Fred- 
ereck Pollock and Prof. Maitland, in their 
recent, most valuable and interesting work 
on the '' History of Bnglish Law:^ 
^ Law, it may be said, is one thing, and 
the expression of law another. But we 
can hardly, even in thought, divorce the 
matter of law from its form." 

Eloquence is now and then a useful thing 
for a lawyer to possess, but accuracy of ex- 
pression is always and invariably a neces- 
sity. Glittering generalities are frequently 
amusing playthings, but they are treacher- 
ous weapons in legal contests. The legal 
instructor should cultivate in his students 
accuracy, accuracy of thought, accuracy of 
speech. 

A true lawyer, however, is something 
more than a legal machine. It is not 
enough that he has brains; that he has 
accuracy of thought and of speech; that 
he even has a high ideal of jurisprudence 
as a science and as a practical factor in 
human government. He must also have 
conscience, character and courage. His 
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influence will be felt not only in the work 
of the bar but in public affidrs. He must 
be taught to haye a high ideal of individual 
independence* As in the diaeharge of his 
duty as an adyocate he will be frequently 
called upon to stand between his client and 
an excited public opinion, and to Tindicate 
against temporary public passion and 
prejudice the majesty of the law and the 
calm dignity of justice, so as a citizen he 
should be ready to rise aboye unreasoning 
party clamor or passing popular fallacies 
or yiolent storms of agitation, and to recall 
his fellow oitisens to the paths of truth 
and soberness. 

Bosseau says: ^'Of itself, the people 
always wishes the right, but, of itself, it 



does not always see it. The public will is 
always correct; but the judgment which 
guides it is not always dear.** 

It should be the function of the high- 
minded, self-respecting lawyer not to fall 
in with sporadic moTements of popular 
thought; but to guide and control public 
opinion to correct policies and sound 
principles. 

The lander is the prophet of order, the 
priest of justice, the sworn champion of 
the Ocnstitution. 

As a member of the bar of this grsftt 
State, I extend my cordial oongratulations 
to my brethem in Syracuse, and bespeak 
for this new law school the success it 
desenres. 



THE MEETING OF THE AMERICAN BAB ASSOCIATION. 



The Amerioan Bar AflBodation hdd its 
eighteeafh anxmal Befldon on fhe twenty- 
aerenth of AaguBi in the Oity of Detroit. 
The great inflaenoe whioh this AsBOciation 
widdfly makes its meeting one of the im- 
portant erente of the year, and the ad- 
drooBOfl on this oooadon were especially 
noteworthy for their timeliness, interest 
and yalne. 

The early meetings of the Association 
ware held in Saratoga, hut now they are 
held in some one of the large cities. One 
of the resolts of this change in the place 
of meeting is diown in the fact that one 
hundred and fifty Michigan lawyers join* 
ed the Association at this session. The 
membership list contains names from 
every State and Territory, except NcTada, 
New Mexico, Arizona and Alaska. The 
oonstitntion states that the objects of the 
Association are ''to adyance the science 
of jnrispmdence, promote the administra- 
tion of justice and uniformity of legis- 
lation throughout the Union, uphold the 
honor of the profession of the law, and 
enoourage cordial intercourse among the 
members of the American bar." 

Hon. James 0. Garter the president 
deliyered the opening address, reriewing 
the important features of the legislation 
of the States and of Congress during the 
year. In commenting upon this legisla- 
tion, he said in part: 

''It is amariug to think that enlighten- 
ed States, abounding in prodactive wealth 
whidli would easily afford an ample rer- 
enue if properly ^pped, diould insist on 
retaining an intricate system of taxation 
eren after it has proTed to be abortiye for 



its arowed objects. And yet this is what 
is cTerywhere exhibited. It seems incom- 
prehensible that a people should deliber- 
ately adopt a policy that fosters the 
increase of crimci contempt for the laws 
and the debasement of character. In 
some communities, notably in New York, 
the impossibility of a general and equal 
enforcement of the laws and the rcTolting 
injustice of a partial effort haTC had the 
effect of leading the executire officers to 
wholly abandon any serious attempt at a 
rigid enforcement 

The condition of what are called sumpt- 
uary laws is equally discreditable to our 
knowledge both of the science of legis- 
lation and the teachings of experience. 
The task of enforcing them against the 
passions, the beliefs and the interests of 
multitudes can be accomplidied only by a 
despot armed with unlimited power. The 
result is that our statute books are bristling 
with penal enactments that haTC little 
effect in repressing the practices against 
which they are aimed. 

In urging the increased study by our 
profession of the science of legislation, I 
mean that science in its broadest extent. 
It diould embrace, as I concdve, two 
principd branches: First, the just limits 
of the proTince of legislation; that is to 
say, what subjects are really fit for legis- 
latiTC action as distinguished from those 
which diould be left to the disposition of 
courts, or to the discipline that proceeds 
from the mord agencies of society. 

The other important branch is Uie study 
of the proper manner in which subjects 
fit for leffidatiye action should be treated: 
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that is to say, the art of framing appro- 
priate and effeotiye laws.'' 

Mr. Garter's address occupied three 
hours. 

Prof. James Bradley Thayer of Hanrard 
delivered an address on the subject of 
Legal Education. In it he urged the 
necessity of a learned study of the law, 
and the maintenance of schools. He 
made the assertion that American law 
schools are in advance of England, and 
that the best English teachers conceded 
this superiority in America. 

Among other things, he said that efforts 
ought to be made to perfect the early 
English Tear Books on which much of 
American law depends. As they stand, 
badly edited and full of errors, they form 
a waJl which only the most persistent can 
break through. An interesting sugges- 
tion of Prof. Thayer's was that studies at 
law schools should be continued by watch- 
ing actual trials. 

Judge Taf t ably defended the federal 
judiciary from the attacks recently made 
upon it by such men as Gov. Altgeld of 
Illinois. He referred in detail to the re- 
lation of the federal courts to organised 
labor, especially to their action in issuing 
injuctions in the American Railway Union 
strike. Of this strike he said: 

*' A public nuisance more complete than 
that which Debs et al, were engaged in 
furthering, cannot be imagined.'' 

Prof. Austin Abbott reported that there 
were in the United States sixty-eight law 
schools which had last year an enrollment 
of 8330 students, of whom 1854 had de- 
grees in letters or science. In these 
schools there were 666 instructors. About 
three-fourths of the students in law schools 
were residents of the States in which their 
schools were situated. 



Judge William Wirt Howe of Louisiana, 
lecturer on Civil Law at the Yale Law 
School read an interesting paper on " The 
Historical Belation of the Boman liaw to 
the Law of England." 

Judge Howe first noticed the conflict 
of opinion on this question between the 
two schools, one of which minimises the 
obligation of England to Bome in this 
respect, and the other of which perhape 
magnifies the amount of the contributions 
of what we call civil law to the law of 
England. He suggested that the truth 
lay somewhere between these two extremes. 
He thought that history, analogy and high 
authority all united in contradicting those 
who persisted in ignoring the indebted- 
ness of England to the Bomau system. 
He claimed that the law of a people is 
developed in much the same manner aa 
their language, and it is impossible to deny 
the obligation of the English language to 
the Latin. It is quite impossible to speak 
or write English for any important pur- 
pose without using words of Bomanic 
origin. Bearing this analogy in mind, 
we must admit the obligations of England 
to the Boman system. The discussion in 
times past has been greatly befogged by 
prepossession and prejudice, by political 
causes and the antipathy in England to 
everything connected with popery Judge 
Howe quoted Blackstone's first lecture in 
this connection. He conceded that Black- 
stone was a great lawyer and a lecturer 
of rare ability, but he asserted that history 
was not his strong point, and that his 
conception of the relation of the civil law 
to the law of England in its formative 
period was inadequate, and, in some 
respects, erroneous. History shows that 
during the four hundred year of Boman 
occupancy of Britain, a high dviliza- 
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tion with all ita accompaniments of 
agricnlture and commerce was maintained. 
Yoong BritonB were encouraged to study 
and trarel abroad, and many attended the 
famous law school at BerytnSi in Phoenicia. 
It is not rational to suppose that such a 
people lived without any jurisprudence, 
and whatever they had naturally came 
from their Roman govemors and judges. 
He claimed that though the Anglo-Saxons, 
when they took possession of England in 
the fifth and sixth centuries, brought very 
important elements of individual character 
and personal freedom, they certainly had 
no systems of law or jurisprudence. The 
laws of England were still to be formed 
and were to be composed of many factors. 
Speaking of the work and influence of the 
churchmen, for whom Blackstone had so 
little love, Judge Howe outlined the 
strong position of the church and pointed 
out the fact that these churchmen were 
highly educated both by books and foreign 
travel, and that to them Rome represented 
the seat of everything that was great in 
jurisprudence as well as in power. Roman 
missionaries continued to come to England 
even after the Roman legions were with* 
drawn and the Anglo-Saxons had taken 
possession of a part at least of the island. 
Theee missionaries were men of learning, 
and they had their influence in organizing 
the victories of civilisation. The council 
of Hertford in 673, Dr. Stubbs considered 
of constitutional importance as the first 
collective act of the whole English race. 
These churchmen not only stood for peace 
and justice but their positions made them 
the friends and advisers of all sorts and 
conditions of men at a time when violence 
was common. They prepared contracts, 
deeds, charters, and drew wills, and the 
bishop was the chief judicial oflSoer of the 



courts, frequently being the only member 
of the court with any learning or syste- 
matic training in public affairs. The 
Norman conquest intensified this influence 
of Roman learning and Roman law. The 
Normans brought with them, as we now 
know, the power of organization and the 
sense of law and method. Lan Franc, the 
chief adviser of William the Gonqueror, 
had been a student of law at Pavia, in 
Italy, and his law was Roman law. His 
successors, as Arch-Bishop of Canterbury, 
also were not only ecclesiastics, but states- 
men and judges. During the formative 
period of English law these churchmen, 
who were educated in the civil and canon 
law, were prominent as statesmen, chan- 
cellors and justices of the king's court. 
Another source of influence he pointed 
out was the establishment of a professor- 
ship of civil law at Oxford in the twelfth 
century, and Cambridge in the fourteenth 
century. The text books of those days, 
such as Glanville and B^acton, in form, 
at least, were largely derived from the 
civil law. 

Judge Howe closed his address by citing 
a number of examples in English law 
which had their counterpart in the Roman 
law. 

Justice Brewer of the United States 
Supreme Court made some very novel and 
interesting suggestions. * 

The following is an abstract of part of 
his address, for which as for the other ad- 
dresses, we are indebted to the Law 
Student's Helper : 

''The administration of justice would 
soon be considered a mockery if first im- 
pressions controlled every case. But great- 
er expedition can be obtained without 
detracting from fullest examination and 
consideration. Shorten the time of pro- 
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oesB. Oortail the right of oontinaaiioes. 
When onoe a case has been commenced 
deny to eyery other conrt the right to 
interfere, or take jurisdiction of any 
matter that can be brought by either 
party into the pending litigation. limit 
the right of reyiew. Terminate all review 
in one Appellate Gonrt. Beyerse the role 
of decision in Appellate Gonrts, and 
instead of assaming that injury was done 
if error is shown, require tiie party com- 
plaining of a judgment or decree to show 
affirmatiyely not merely that some error 
was committed in the trial court, but also 
that if that error had not been committed 
the result must necessarily have been 
different. It may be said that this would 
make reversals very difficult to obtain. 
They should be difficult. The end of liti- 
gation should be almost always in the trial 
court Business men understand that it 
is best that the decisions of their com- 
mittees of arbitration should be final and 
without any review, while some of our 
profession seem to think that justice is 
more likely to be secured if by repeated 
reviews in successive courts, even to the 
highest in the nation, the fees of counsel 
can be made to equal, if not exceed, the 
amount in controversy between the clients. 
In criminal cases there should be no 
appeal. I say it with reluctance, but the 
truth is that^ou can trust a jury to do 
justice to the accused with more safety 
than you can an appellate court to secure 
protection to the public by the speedy 
punishment of a criminal. To guard 
against any possible wrong to an accused 
a board of review and pardons might be 
created with power to set aside a con- 
viction or reduce the punishment, if on 
the full record it appears not that a tech- 
nical error has been committed, but that 



the defendant is not guilty or has been 
excessively punished. 

The truth of it is, brethren, that in our 
desire to perfect a system of administra- 
tion, one which shall finally extract from 
confused masses of facts and fiction the 
absolute and ultimate verities, we forget 
that tardy justice is often gross injustice. 
We are putting too heavy burdens on our 
clients, as well as exhausting the patience 
of the publia Better an occasional blun- 
der on the part of a jury or a justice of 
peace than the habit of protracted liti- 
gation. 

The idea of home rule and local 
self-government is growing in favor. 
Thoughtful men more and more see that 
the wise thing is to cast upon each com- 
munity full responsibility for the manage- 
ment of its local affairs, and that the great 
danger to free government is in the 
centralixation of power. Is it not in line 
with this thought that as far as possible 
the final settlement of all controversies 
which are in themselves local shall be by 
the immediate friends and neighbors of 
the litigants ? Was not that the underly- 
ing thought of the jury as first established ? 
And while we boast tiiat the jury system 
is the great bulwark of our liberties, are 
we not in danger of undermining its 
strength and impairing its infiuence by the 
freedom of appeal t Is not the implication 
therein that the jury and the trial judge 
cannot be trusted, and is not the sense of 
responsibility taken away from both when 
they understaod that no matter what they 
may decide some superior and supposed 
wiser tribunal is going to review their 
decisions and correct whatever mistakes 
they may make ? 

If our profession is to maintain its 
prominence, if it is going to remain the 



THE COUNSELLOR 



41 



great profeesion, that which leads and 
diieotB the moyements of society, a longer 
coorae of preparatory study most be re- 
quired* A better education is the great 
need and the most important reform. The 
door of admission to the bar must swing 
on reluctant hinges and only he be per- 
mitted to pass through who has by 
continued and patient study fitted himself 
for the work of a safe counselor and the 
place of a leader. 

Why is the higher education to-day the 
specitd need of the profession ? Because, 
firsty the law is a more intricate and 
difficalt science than heretofore. Because 
second, to preserre the confidence of 
community in the profession, each member 
must be qualified for the higher demands 
now made upon it. 

Because, third, his mistakes are freighted 
with greater possibilities of injury. When 
business transactions are nothing more 
than an occasional barter of a chattel or a 
simple contract for labor a mistake works 
but little injury, and only to a few. But 
when they involye the great railroad and 
commercial dealings so common to-day, a 
mistake may be fruitful of large and wide- 
spread ruin. Because, fourth, society each 
day of its advancing civilization needs and 
demands a wiser leadership. The welfare 
of humanity rests not on what has been 
accomplished, but on the steps forward 
which it takes. If those steps are wisely 
advised and prudently taken then we may 
confidently look for the coming on of the 
day of which poets have sung and which 
prophets have foretold, when peace and 
righteousness shall fill the earth. While, 
on the other hand, if illy advised and 
rashly taken, progress ceases and society 
resolves itself again into the anarchy and 
chaos from which it has so slowly arisen. 



I know that mere education is not all 
suflScient There must be a man to be 
educated. It is an old and true saying 
that yon cannot make a silk purse out of 
the ear of the female swine. No more will 
any amount of study and training pour 
legal lore into some craniums or give that 
rare and blessed gift, common sense. 

It may be objected that if the course of 
study is extended and the conditions of 
admission to the bar increased a great 
many will be deterred from entering the 
profession. A perfect answer is that a 
great many ought to be deterred. A 
growing multitude is crowding in who are 
not fit to be lawyers, who disgrace the 
profession after they are in it, who, in a 
scramble after a livelihood, are debasing 
the noblest of professions into the meanest 
of avocations, who, instead of being leaders 
and looked up to for advice and guidance, 
are despised as the hangers-on of police 
courts and the nibblers after crumbs which 
a dog ought to be ashamed to touch. 

Even of those who love to keep up the 
dignity of the profession many find no 
adequate compensation for the practice, 
and so mingle with it dealings in insur- 
ance, real estate, and kindred matters to 
eke out the living the law does not furnish. 
It would be a blessing to the profession 
and to the community as well if some 
Noachian deluge would engulf half of 
those who have a license to practice. 
Webster's reply to the question whether 
the profession was not crowded was that 
the first story was full, but that there was 
plenty of room in the second. We should 
see to it that there be no first story and 
that only second story lawyers be found 
on our rolls.'* 

The discussion on Justice Brewer's 
paper centered around the suggestion that 
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there be no appeals in oriminal caaee. has not the right of appeal for life or 

Mr. Tucker of Virginia expressed the liberty I'' 

opposing view with great earnestness — Other addresses were made by Lyman 

'<Ood forbid/' he said, <^ we should eyer Abbott and Dr. Dayis, and the exercises 

have in America a system where a man closed with a brilliant banquet 



SUGGESTIONS AS TO THE STUDY OF LAW. 



BY PROFESSOR GEORGE CHASE. 



The great majority of law students nn- 
dertake this special field of study with the 
pQrpose of preparing themselyes for the 
sctaal practice of the law as their career 
in life. This must needs be so in a conn- 
ky like oars^ where the mass of men 
mast labor for their livelihood. Inherited 
wealth is not abundant, and professional 
men, like those in other walks of life, 
must eat their bread ''in the sweat of 
their faces." But this is by no means an 
unfortunate result, nor does it make the 
law, as some would assert, a ^ mere bread 
and butter business." The law is itself 
not a theoretical line of study, but a prac- 
tical profession. It concerns itself with 
the practical administration of justice, 
and as its principles are thus actually ap- 
plied to the a&irs of life, it accomplishes 
the best results, both for the individual 
and for society at large. Nor does the 
bet that its advocates gain their support 
by their practice justify any depreciation 
of the law as a profession. The clergy- 
man gains his support by his profession 
while yet the world honors him for deem- 
ing his profbasion one of the most exalted 
upon earth. In like manner those who 
have been the noblest exponents of the 
law and hove moat truly made it a ble«- 
ing to the wofld have, at the same time, 
regarded it as worthy of the eonseomtton 
of their highest powers to its service. It 
has been no inaineere meed of praise and 
admiration that the greatest judges and 
advocates of all time have bestowed npon 
thor chosen profeasiniL. They have be- 



lieved, too, and have shown their belief 
by their works, that it is In the actual 
practice of the profession that the best 
opportunities are afforded to make the 
principles of law fruitful for good. To 
promote justice among men is the ideal 
which the true lawyer ever finds present 
before him, and to attain this ideal an ac- 
tual service is necessary in striving to ap- 
ply the principles of justice to the prob- 
lems and the complications of actual 
life. 

Properly and fortunately, therefore,does 
the student look forward to a life of earn- 
est service in the ranks of the profession. 
It is necessary, therefore, that he should 
take careful thought how he may best 
prepare himself for true success in his 
future life work. The conditions sur- 
rounding the modem student are, in many 
respects, different from those which sur- 
rounded the students of an earlier day« 
Not only have the methods of legal edu- 
cation changed, the law school superseding 
to a great extent the lawyer^s olBce, but 
the volume of legal lore has increased 
enormously, the matters upon which legal 
counsel is sought are much more diversi- 
fied, and methods of conducting legal bnsi* 
ness, which are, in important respects^ 
new and pecnliar to the modem world, 
have been established. No longer can the 
lawyer, at least in the larger cities, give 
personal attention to the instmction of 
the students in his oAoe. Even if he 
were diqioeed to do eo, the mgroising 
eaies and labora of his bmneas wonld pre- 
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vent. Nor, moreoyer, does a student now 
enjoy the same facilities as formerly to 
gain an insight into the praotioal work of 
the oiBce. Formerly he was much em- 
ployed as a copyist of papers , and thus 
gained a practical acquaintance with the 
proper modes of draughting contracts, 
pleadings, deeds, wills, affidayits, forms of 
process and other important legal docu- 
ments; or he was the bearer of messages 
to parties or opposing counsel or was 
sent to confer witti witnesses, or to gather 
together evidence, and thus had the op- 
portunity to learn and understand the 
practical steps in the conduct of a case. 
To a large extent the stenographer, the 
typewriter and the telephone have super- 
seded these methods, and the young stu- 
dent's means of acquiring practical in- 
formation are, to that degree, lessened. 
Moreover, the larger and more prosperous 
law offices in our great cities are organized 
on a scale somewhat like that of a great 
bank, or trust company, or business house. 
They have a large force of attaches, each 
having his own special department of work 
and responsibility. There is thus a great 
division of labor, and any one man is 
likely to learn little outside of his own 
special range of duties. He is but one 
cog in the machine, and his presence or 
importance is apt to be little noticed ex- 
cept when he gets, in some way, out of 
gear, and thus throws the machinery out 
of order. A student in such an office 
may remain in the discharge of the same 
humble functions for years together, un- 
less he so equips himself with knowledge 
and experience as to make himself invalu- 
able to his principals, and makes them 
realize that he is capable of large trusts 
and responsibilities. 
It is apparent, therefore, that the stu- 



dent should, from the very commence- 
ment of his studies, understand how he 
should train his powers so aa to be most 
likely to secure advancement and to gain 
positions of broad and generous oppor- 
tunity. If be miss this aim he is pretty 
sure to fill a minor place to the end. 

The first great essential is a thorough 
and wM^routuUd kmowl$dg$ of the Jaw in 
aU iti most important branches. Whether 
a student, after his l^gal novitiate has 
ended, enters a small or large office or be- 
gins practice on his own account, this 
basis of legal knowledge is indispensable. 
It is equally important to a lawyer who 
intends only to act as chamber counsel 
and to one who intends to become an ac- 
tive practitioner in the oourts. All coun- 
sel, all professional skill, all advocacy rest 
upon this one foundation. But how can 
this knowledge of the law be most cer- 
tainly and adequately acquired? The 
rules regulating admission to the bar re- 
quire only two or three years of law study, 
and, furthermore, authorize a vacation of 
from two to four months in each year. 
This must be regarded, therefore, as the 
usual time limit for preparation. But to 
gain a thorough, well-rounded knowledge 
of the law in this limited time is, mani- 
festly, a difficult problem. The law of 
England and America is contained in the 
statutes enacted by the legislature and in 
the decisions of the courts as found in the 
published reports. These decisions alone 
number several hundred thousand, and it 
takes several thousand volumes to contain 
them. No man oould read more than a 
small fraction of them if he devoted his 
whole lifetime to the work. It is plain, 
therefore, that some careful process of se- 
lection must be exercised to extract from 
this over-abundant material that which is 
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of esbentud importance and will not over- 
burden the learner daring hie period 
of preparation. All these oonsiderations 
make apparent the necearity of haying a 
right method of ednoation. Some per* 
sons woold have it that methods make no 
difference, and that one method is as 
good as another if they tend to the same 
ultimate ends. This is about as sensible 
as to say that a floor scoop is as good as a 
snow shoTcl to dean a sidewalk of snow, 
since they both will accomplish the same 
resnlt The world is not slow to recog- 
nize that better machinery, better tools, 
better guns, better ships of war, better 
mechanical appliances and instmmentali* 
ties of all kinds are to be sought for at 
whatever expenditure of time and monqr 
and eneigy. But it is sceptical or in- 
credulous as to the relative advantages of 
one method of education over another. 
And, yet, this same truth does hold good 
in the sphere of education. Suppose that 
a law studeniy for example, should under- 
take to gain his legal education by reading 
the vast mass of reported dedsions in 
England and this country. Every one 
would pronounce his act an absurdity on 
aoconnt of the sheer impoesibility of the 
task. But it might be thoun^t, perhaps, 
that a New York student could read all 
the cases in his own State, and thus best 
prepare himself for his special field of 
practice in that State. Mr. Homblower 
has well remarked in a recent article 
that Ohancelhir Kent had fvobably read 
every New York dedsion which, down to 
his day, had been repoitad. This was 
then practicable, but the iqMnrts have 
since multiplied so 6mi that it is not sup- 
poeaUe that there are now any New York 
judges or lawyers of whom the same thing 
could be said. The members of the pro- 



fession plainly do not regard any such 
onerous undertaking as necessary, since 
they have entered upon the practice of the 
law without attempting to accomplish it 
themselves. Nor does their failure in this 
respect seem, in any way, to prevent them 
from becoming successful practitioners 
and wise counsellors. Even if the task 
were practicable, it would have, neverthe- 
less, the disadvantage that it would limit 
students too much, in this country, to the 
study of the law of thdr own State. It 
is expedient, rather, that they should gain 
a knowledge of the general prindples of 
law as established both in England and 
the dilli»ent States of this country, and 
diould realise the dose correepondence 
between the laws prevailing throughout 
this wide domain and the great essentid 
features of our common jurisprudence. 
The laws of the United States govern- 
ment, as established by the Oonstitution 
the enactments of Congress and the de- 
cisions of the Federd courts, also demand 
spedal attention from a student in this 
country. 

Manifestly, it is impomible to accom- 
plish an this in a limited period of two or 
three years by the reading of multitudi- 
nous statutes and cases. Fortunately, 
however, the materid from which the law 
must be derived admits laigely of clanfi- 
cation and Urns of condensation. Scores 
and sometimes hundreds of decisions, 
diflbring more or less as to thdr spedd 
fiMsts, simply iUustrate and apply the same 
generdruleor principle. Whatever per- 
manent vdue th^have dqpends not upon 
fhm facts, but upon the prindfrie which 
they enshrine. If, then, the overwhdm- 
ing mass of cases can be made to yield up 
their prindples, these may be reduced to 
some manageable form and system, aad 
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brought within the scope of what the ha- 
man mind is capable of accomplishing. 
And herein lies the great valne of legal 
text-books or treatises written by a com* 
potent hand. These select the principles 
relating to each particular legd snbjecti 
arrange them in dae orderly olassification, 
and bring them within the limits of a sin- 
gle Tolnme, or, at the most, of a few toI- 
nmes. Snch a treatise, by presentiiig the 
law as a system of principles, best exhibits 
its tme essential nature, and^ moreorer, is 
best adapted, as a means of learning the 
law, to the structure of the human mind. 
The difTering facts of numerous cases are 
only remembered with great difficulty, 
while principles which commend them- 
selyes to the reason and judgment, as the 
great mass of legal principles do, find a 
ready lodgment in the mind, and tend 
thereby to become much more readily a 
permanent mental acquisition. 

n. The study ofprinciples in the treatises 
may wisely be accompanied by the reading 
of illustrative cases in the reports. These 
afford the concrete example, showing the 
application of the principle to special 
states of facts, and its scope and meaning 
may thus be the better understood. Con- 
versely, also, the student will thus acquire 
the art of deducing firom the oases the 
principles which they shadow forth. All 
these means will aid him constantly, if he 
is thorough in his work, to gain clearness 
of comprehension and breadth of reasoning 
power. As only a comparatiTcly small num- 
ber of cases can be read out of the great 
mass, the following rules may guide the 
selection : (1) Wherever the principle as 
stated in the text-book is simple, readily 
understood and sufficiently illustrated in 
the treatise itself, it can hardly be neces- 
sary to read any cases at all to exhibit its 



application. If any are read, a very fbw 
will, at any rate, suffice. The text-books 
are constantly citing actual cases by way 
of illustration or as authority for the state- 
ments therein made, and the facts of these 
cases are wont to be set forth with all 
necessary fulness. It is a mistake to sup- 
pose or assert, as is sometimes done, that 
students who read the text-books do not 
thus gain access to the cases. One need 
only read a few pages in Kenfs Oom- 
meniaries to be assuried of the contrary. 
The leading oases of the author's day are 
referred to continually and their substance 
is duly set fortii. Many of the oases he 
cited have now, it is true, more modem 
counterparts, but these will be found in 
more recent treatises. Thus the study of 
a good, reliable legal author may reduce 
materially the amount of case-rea^ng that 
would otherwise be necessary. Particu- 
larly is this the case if he is an author 
who has the faculty of dear statement and 
apt illustration, and can make an inter- 
esting and well classified presentation of 
legal doctrines. He illuminates the whole 
pathway of the student and makes clear 
and simple to him what might easily be 
left obscure if the student had to rely 
upon the cases by himself for instruction 
and guidance. Furthermore the author 
may have read several thousand cases 
(legal writers nowadays must needs un- 
dergo this labor if they would write good 
books), and the student could not, if be 
would, in the time for preparation allotted 
to him, traverse the same laborious course. 
Let him enter, therefore, into the enjoy- 
ment of the author's work as into a goodly 
heritage, and where the matters treated of 
are made clear and plain, he need read 
few, if any, cases bearing thereon. But 
whatever seems still uncertain or difficult 
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may properly oaose resort to the deouions, 
to see if by their aid the dw^kneBfl may 
not be driTon away. (3) In seleeting 
eases to read, those of the most oompre- 
hensive scope should be sought for which 
contain a review of prior authorities bear- 
ing upon the same subject, and give the 
ultimate oonolnsion reached. Thus in 
England the recent decision of Derry v. 
Peek, 14 App., Oas. 837, by the House of 
Lords, examines all the leading English 
cases bearing ujion the question of legal 
responsibility for fraud and deceit, shows 
the difficulty of reconciling them, and 
finally states the rules which the court 
now declares to be the established law 
upon the subject The student who now 
reads this one case is sayed the necessity 
of reading the earlier cases, and is also 
saved from the errors upon important 
points into which he would probably have 
fallen had he compared and studied these 
earlier cases by himself. In like manner, 
the recent income tax decision by the 
United States Supreme Oonrt supersedes 
all the prior cases on the question and 
alone calls for the attention of lawyers 
and students. So a noted case in regard 
to the validity of foreign judgments has 
lately been decided by the same courts 
which, when reported, will, it is believed, 
supersede many decisions, more or less 
discordant, which have been made in this 
country upon this vexed subject Oases 
like these are epoch-making cases, and 
they are taken as fresh starting points for 
the future. Under the operation of a 
like tendency, it happens that the early 
English cases are now but litUe cited here, 
and even the earlier decisions of our State 
eourts or of the United States Supreme 
Ck>urt are not much cited. The new is 
ever taking the place of the old, and even 



though the law remains, in most respects, 
the same from generation to generation, 
still the later decisions, even when they 
only reaffirm the former rules and doc- 
trines, naturally take the place of the ear- 
lier decisions. Especially must this be 
true, when, as sometimes happens, a later 
case grafts some modification upon the 
legal doctrine. (8) Hence, upon prac* 
tical considerations, the later oases must be 
studied rather than the earlier. This does 
not mean that the earlier cases are not to 
be studied at all, for the historical growth 
and development of the law is a subject 
of permanent interest and value and re- 
quires much study. It only means that 
there should be a carefnl division of time 
and labor, and that the practical study of 
the law in its latest development must re- 
quire chief attention rather than the his- 
torical study of the early oases. The en- 
tire time of a student's course might easily 
be given to historical study of legal doc- 
trines, but he would be but poorly equip- 
ped, upon his graduation, for the practical 
work of his profession. The ranks of the 
prefession are now so erewded and the 
strife of competition is so keen that a new 
aspirant for success must be fitted to enter 
at once into the arena and meet any con- 
testant upon equal terms. Fortunately 
the study of modem law may present 
also much valuable historical knowledge. 
Thus the reading of a modem case which 
reviews the authorities upon the same sub- 
ject from early times down to the present 
alEnrds, in itself, a comprdiensive survey 
of the growth of legal doctrine. In like 
manner the text-books frequently give a 
historical review of legal toficB and trace 
out their progressive development Even 
in the elementary books of the law^ as 
for example, in Bladutone, much valuable 
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historical learning is fonnd. So the labors 
of modem eminent scholars in the his* 
torictJ field have enabled the stndent to 
acquire the results of such labors without 
a like expenditure of his own time and 
energy. The recently published work of 
Pollock and Maitland on the history of 
early English law is an example of this 
kind. It is a book of the highest value, 
and even if students had had access to 
the same fund of original materials, they 
would have been but poorly fitted to deed 
with them and to deriye from them their 
true volume of meaning. A careful study 
of these volumee will throw light upon 
the origin and nature of many legal doc- 
trines, and students are earnestly recom- 
mended to read them as opportunity per- 
mits. 

All the tendencies of modem legal prac- 
tice and the customs of the courts call for 
a thorough study of recent decisions. The 
judges expect counsel to cite to them upon 
argument the most recent cases that are 
of value. The decisions which the courts 
render refer to late authorities much more 
abundantly than to those which are of an 
earlier date. Modern statutes, also, have 
made many changes throughoat the whole 
field of law, and the judicial construction 
of these statutes is, of course, only to be 
found in late decisions. The rules regu- 
lating practice in the courts have, for in- 
stance, been much codified and re-codified 
within the past fifty years, and the courts 
have been very busy with the construction 
of the new rales. Unless the student 
familiarizes himself with these rules and 
with their judicial exposition, he cannot 
enter with any confidence upon court prac- 
tice. In fact, as these rules have, in many 
respects, been found difficult of construc- 
tion by the courts, and as this fact has led 



to many contradictory decisions, the stu- 
dent must make his research include the 
very latest reports, for the decisions in 
them will, of oourse, be of prevailing 
weight over anything earlier. Only as the 
student keeps fairly abreast of the law in 
its latest phases is he properly equipped 
to do good and satisfitotory work as a prac- 
titioner. In New York, for example, the 
courts are continually pouring out de- 
cisions as to the proper modes of drafting 
affidavits, orders of arrest, warrants of at- 
tachment, injunction orders, orders for the 
service of process, etc., and a lawyer who 
is not acquainted with the latest require- 
ments as thus prescribed will fail in his 
suit, or involve himself in a long and ex- 
pensive appeal. Full and accurate knowl- 
edge of such matters is indispensable or, 
as in a game of chess, one's adversary will 
be apt to take advantage of every false 
move. And even in the department of 
substantive law it is strange how doctrines 
which one would suppose to have been 
long since settled are not clearly deter- 
mined except by some recent decision. 
Thus in England the question whether a 
person is liable to an action in tort for the 
consequences of a purely accidental in- 
jury was not definitely settled until 1891. 
(See Stanley V. Powell, 1 Q.B. [1891] 86.) 
So the question whether one who, in a 
shipwreck, destroys another's life to save 
his own, while otherwise both lives would 
have been lost, is guilty of felonious homi- 
cide, remained in doubt until the case of 
Queen v. Dudley, 14 Q. B. D. 273. Other 
cases illustrating the same fact could easily 
be cited, as s. g., the case of Biggs v. Pal- 
mer, 115 N. T. 596, denying the right of 
one named as a beneficiary in a will to gain 
the devise or legacy by murdering the 
testator. All these examples show that 
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one ifl not thoroughly equipped for the 
proper praotioe of the legal profession un- 
less he devotes himself to the ooreful 
study of the most reoent anthori ties. The 
law has many fixed rules and standards 
which have remained the same since early 
times, but on the other hand, it is, in 
many respects, subject to change and fur* 
ther developmenti as experience has amply 
proTcd. Only those who know it in the 
phase of growth which it has now reached 
are fully prepared to apply it to the guid- 
ance of human action, and to win causes 
in the courts. A student may say, per- 
haps, to himself that so much constant 
research is not necessary, since he can work 
up each case by itself as it comes to him. 
It is true, as every lawyer knows, that such 
special research in each special case is 
necessary, but a lawyer who depends upon 
this as his sole rule for study makes a 
great mistake. I have known not a few 
cases to be lost because a lawyer, through 
ignorance that in a cognate branch of the 
law a doctrine had been settled, had noth- 
ing to suggest to him the proper field of 
inquiry and study as regards the case sub- 
mitted to him. He has ventured a law- 
suit, when such knowledge would have 
shown him that this was the most danger- 
ous course to pursue, and his action has 
conBeqnently ended in disaster. The 
knowledge that is, as far as possible, 
abreast of the times, is the most fruitful 
in suggesting proper lines of investiga- 
tion and in showing what are the most 
cogent methods of argument. Special 
study of the individual case is thus fur- 
thered to the utmost practical advantage. 
Moreover, a lawyer is much better pre- 
pared to cope with sudden and unexx)ected 
emergencies when time for preparation is 
not allowed. Such emergencies will hap- 



pen, and the sluggish and indifferent law- 
yer who says, '' I will study up each mat- 
ter as it comes,'' is taken unawares and 
has to ''go to the wall.'' (4) The student 
in reading cases should, of course, while 
he studies great leading cases from all 
jurisdictions, pay special attention to the 
decisions in his own State. He should 
also study the cases in the highest court 
of a State in preference to those in infe- 
rior courts. By thus limiting his range 
of inquiry, he brings case-law, which, as 
has been seen, is in its totality of vast 
bulk, as far as possible within the bounds 
of what can be achie?ed. The student 
expends all his time to the utmost ad- 
vantage, and if he can succeed in reading 
but a fraction of the cases, that fraction 
may be worth to him more than all the 
rest. For he reads the latest cases which 
must, of course, supersede the earlier, if 
there be any conflict, and he reads the 
most authoritative cases, being those of 
the highest court. No course of study 
could, under the necessity of time limita^ 
tion, be more practical or more serviceable. 
III. It is also of great importance that a 
student should culti?ate practical efficien- 
cy. Despite the fact that great numbers of 
students are coming to the bar and that 
there is, therefore, increasing difficulty to 
find good places for so many, it still re- 
mains true that lawyers are anxious to se- 
cure in their offices young men who are 
fitted to take and bear responsibility. 
They want men who, when told to do a 
piece of work, will know how to do it, and 
will push it through to the end without 
needing constant explanations of how to 
proceed or constant spurring. ''The 
young men nowadays," said a lawyer lately, 
" seem wild to get off early, and I am al- 
ways left as the last man in the office ; 
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they don't want to itaj eyen to finiih a 
pieoe of work that is proBdng/' '' I want 
a olerk/' said another, ** who, when I send 
him to the BherifTs or oonnty clerk's offioe, 
will bring back what I want, eyen if he 
has to kill every man there to get it." 
These and similar expressions, however 
extreme, show that students who will face 
and overoome every obstacle, who will 
make their employer's work their chief ob- 
ject and will, if need be, sacrifice their 
own temporary pleasures in order to ac- 
complish it, are still in demand. The 
young man who can find out by himself 
the best and most effective way of doing 
things, whose work has never to be done 
over again, who is clear headed, energetic 
and has plenty of grit, is pretty sure to 
find and hold a place. Successful lawyers, 
especially in the larger cities, are so bur- 
dened with business that they need much 
aid from assistants to enable them to keep 
up with their work. They must have 
competent men to prepare briefs for them, 
argue motions, conduct small causes, pre- 
pare cases for trial, gather evidence, and 
perform other incidental professional du- 
ties. One who is set at briefing work, for 
example, ought to know clearly how to 
proceed, what books to consult, how to 
make use of the digests, indexes, text- 
books and other sources of information, 
and how to manage the materia} which he 
thus gathers so as to present it in clear, 
orderly and systematic fashion. He ought 
to have such a clear perception of the pre- 
cise question which forms the theme of 
his study that he will limit his research 
strictly to this question and not be led 
astray into by-paths of fruitless inquiry. 
He should, further, be able to appreciate 
the relevancy of the authorities he con- 
sults, so that he may not waste his time 



by studying those which have no true and 
definite bearing upon the question in 
hand. Imagine the state of mind of a 
lawyer who has entrusted to one of his 
clerks the preparation of a brief upon an 
important subject and then finds, when 
the brief is presented to him, that it con- 
tains an iU-digested mass of authorities, 
most of which, when examined, are found 
to shoot wide of the mark. Or suppose 
the young man is then found to have had 
no true realisation of the exact scope and 
nature of the question referred to him. 
His work will, of course, go for naught 
and he himself may be so discredited that 
he will afterwards be set only at insignifi- 
cant tasks. Hence it is pkdn that every 
student should, in his student days, learn 
to make ready practical use of the digests 
and all other books of reference. Let him 
use the digests freely, learn their princi- 
ples of arrangement and classification and 
thus be prepared, when he has to make re- 
search upon a particular question, to turn 
quickly and confidently to the topics which 
will give him the desired information. The 
text-books, with the cases which they cite, 
are also valuable storehouses of legal 
knowledge, and he should learn to appre- 
ciate their importance, not merely as books 
for the use of learners, but as aids for the 
collection of authorities. Let him learn, 
also, the comparative value of authorities, 
and how to discriminate between those 
which are dearly in point and those which 
are not. Let him realize that one case 
which '' hits the nail on the head" is bet- 
ter than a score which glance off or strike 
amiss. Clearness of vision, good reason- 
ing power, sound judgment, and sturdy 
common sense are qualities which are 
needed in every sphere of life, but nowhere 
more than in the practice of the law. 
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For the law, much more than most ooou- 
pations in life, has to deal with intellect- 
nal problemB which are often of great 
subtlety. The lawyer or law student 
may well, therefore, furbish all the weap* 
ODB in his intellectual arsenal, that they 
may be in the highest state of eiBoiency 
when the conflict comes. 

It should be remembered, also, that the 
law, in many of its modem aspects, re- 
sembles a form of business. Lawyers are 
deputed by the courts to manage railroads 
or other corporations, settle the affairs of 
partnerships, act as trustees of estates or 
of failing debtors, take and render ac- 
countings for the courts, and in many simi- 
lar ways act as men of business and aflGedrs. 
How can such work be wisely and success- 
fully conducted without a good head for 
business and some training in business 
methods? A student who enters an office 
where enterprises of this sort are in hand 
is apt to get but a Tery poor start and may 
haye the ways of adTancementsoon closed 
against him, if it is found that he is a poor 
hand to keep or ravel out accounts or to 
thread his way clearly through a file of 
bills or business documents. A knowl- 
edge of book-keeping is likely, therefore, 
to prove of special value to a student. It 
may be of great service in paving the way 
for his entrance into a good office and his 
subsequent progress. So a good knowl- 
edge of commercial law and some general 
acquaintance, at least, with business meth- 
ods will be highly useful factors in pro- 
moting professional success. 

Above all, a young lawyer should learn, 
as far as in him lies, to be a good judge of 
human nature. A lawyer deals with men 
in questions which arouse their deepest 
feelings or most intense passions, and in 
matters which relate to their dearest in- 



terests. He listens to secrets which no 
one else may be allowed to hear. To him 
men have sometimes to bare their very 
souls and consciences. * He is sought some- 
times as an instrument by which hatred 
and revenge may be accomplished, while 
at other times his aid is given to dispel 
enmity and dissension, to promote the 
peace and happiness of families, or to es- 
tablish beneficent gifts which shall do 
good through years to come. At a word 
from him a client may engage in a bitter 
litigation or, on the other hand, may con- 
sent to an amicable settlement. Upon his 
counsel husband and wife may agree to 
forget and forgive, or may, on the con- 
trary, persist in seeking a divorce. In- 
terests of great magnitude are in his care 
and keeping and the results of his advice 
and conduct may be very fortunate or very 
disastrous. If he is a good judge of hu- 
man nature, it may be more fruitful for 
good and effectual results than if he had 
a thorough knowledge of the law. I have 
known cases where men, feeling entirely 
hostile to their adversaries in a lawsuit, 
have been induced to meet the opposing 
lawyer for a consultation about the case. 
Expecting to find him antagonistic, and 
preparing themselves to resist his argu- 
ments or his threats, they have been sur- 
prised to find him a man of sunny tem- 
per, genial and kindly in manner, ready 
to see their side of the case as well as his 
own, prepared to make reasonable conces- 
sions, favoring a settlement which shall be 
just to both parties rather than a litigation. 
In this way their anger and misgivings have 
been dispelled and they and their opponents 
have all joined together with great good 
will to effect an honorable settlement. 
How much more truly is such a lawyer a 
benefactor than one who is continually 
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stirring up strife and litigation as a means 
of determining disputes I This is merely 
one illustration of the ways in whioh men 
may be moyed. A lawyer who is a good 
judge of men will see that some are only 
to be influenced by threats and resolute 
demands ; that others are peculiarly sus- 
ceptible on their conyiyial side ; that oth- 
ers are goyemed by their emotions ; that 
others still can be best appealed to on 
moral considerations. As hd truly judges 
the qualities of men, so will be the meas- 
ure of his success in dealing with them in 
his professional relations. 

I^nally, let the student be patient, earn- 
est, fiiithful to duty and honorably ambi- 
tions, and let him honor his chosen pro- 



fession. Both honorable and dishonorable 
men win success at tbe bar, if success be 
measured only by dollars and cents ; but if 
success be measured by the results of good 
work, well and honestly done, and by the 
esteem of one's brethren in the profession, 
the able tricksters and the unscrupulous 
practitioners are not the truly successful 
men. The lawyers who haye made repu- 
tations that will liye and that were worth 
the winning haye been men of honor as 
well as of ability. Such men set the true 
standard for the profession and none haye 
a higher and more scrupulous sense of 
honor than those who stand highest at the 
bar. 
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If there is one feature aboye another 
whieh charaoterises this Bohool in common 
with this city it is the spirit otackiemrMnt 
here. The leisure of the purely academic 
dasa-room is far distant, and abstract 
speoalation giyes way to learning and 
grasping the great principles of an active 
profession. That this end has been ao- 
oomplished in the past is due to the 
intellectual stimulation aroused by the 
Bplended method of instruction of this 
school, by the rare excellence of the 
instructors and by the advantages of this 



place for the study of law. That this has 
been accomplished in the past is shown by 
the success of the graduates; and the large 
increase in the numbers of the incoming 
class is a significant, as well as a gratifying 
fiMst Progress of course will depend upon 
the individual student, but we can confi- 
dently predict for him a bright year. 

We desire to speak one word for the 
'' Oouvbblloe." The object of a Law 
School magasine should not only be to 
contribute its mite to the study of legal 
theory, but also to be a connecting link 
between such study and the active profes- 
sion. It should be an arena for common 
discussion, and should unite the alumni 
with the undergraduates. This object can 
only be accomplished by the assistance of 
the incoming class, and we wish to urge 
them to co-operate in making the 
''Oouksbllob'' represent the spirit of 
this school, and become a potent aid to the 
study of law. 

Prof. Wilsoh of Princeton is delivering 
a course of ten lectures on Constitutional 
Law to the Senior and Third Tear Glasses 
every Saturday morning. Attendance upon 
these lectures, while not obligatory, yet is 
greatly recommended. It is purt of a 
liberal education to have a general knowl- 
edge at least, of the reasoning upon which 
many of the vital questions of the day 
have been decided. As instances of these 
questions we might mention, the right to 
issue paper money, the question of dis- 
crimination against men on account of 
color, the income tax, and many others. 
In the study of law we are too apt to become 
narrow minded, limiting our thoughts to 
New York State practice, and decisions, 
and not extending our range of mental 
vision over the relations of one State with 
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another, and with the general goyemment 
In the practice in the Federal Gonrts the 
constitutionality of acts is involyed and it 
beoomee of the atmoet moment for the 
lawyer to be well yersed in the law therof. 
This conne of lectures discusses the theory 
of the Oonstitution and its practical work- 
ings. These lectures are yery interesting 
and certainly repay any one for attending* 

Janttabt 1, 1896 the Amended New 
York Oonstitution will come into effect, 
and with il the new arrangement of Oourts. 
The general term of the Supreme Court 
will be called the Appelate Diyision and 
will be held in the yicinity of Madison 
Square for the First Department. Why 
the situation of a Oourt with such a large 
business should be changed from the yery 
centre of business to a place comparatiyely 
remote is inexplicable. It certainly is yery 
inconyenient for lawyers, most of the 
law offices being situated in the lower part 
of the Oity, to be compelled to go uptown 
to argue an appeal. A lawyer may haye a 
case downtown in the court-bouse and 
another uptown in the Appelate Diyision 
and thus much delay and annoyance will 
be caused by the trip up and back. This 
is certainly most annoying and we sincerely 
hope that in the end, the Oourts may again 
be all together in the old situation. 

Thb Moot Courts haye now commenced 
and we are glad to note the interest dis- 
played by the Law School as eyidenced by 
the large attendance at the sessions. It is 
only by the indiyidual efforts of the mem- 
bers of the school that these Moot Oourts 
can be made profitable and interesting. 
Of the numerous requisites of a good 
lawyer the following is of prime impor- 
tance — the ability to express one's ideas 



clearly and concisely. This is attained by 
arguing and listening to arguments in the 
Moot Oourts. The fact that each qpeaker 
is limited to fifteen minuites does much 
toward making him speak to the point 
and ayoid rambling and pointless remarks, 
which are so distasteful to a court of law 
in actual practice. Furthermore it fosters 
thinking on ones feet, a most important 
accomplishment for the lawyer, both in 
practice and out. For sometimes in a case 
his adyersary will adyance an unexpected 
argument and often his being able to 
answer it off hand will turn the tide of the 
whole proceeding. Not only in the argu- 
ment itself of a case; but in the preparation 
for argument, is the Moot Oourt important 
It familiarizes one with digests, reports and 
tables of cases, so that one knows in look- 
ing up a question just what digest to use, 
how to use it, and how to arrange the 
results systematically. 

We therefore would urge all most 
strongly to take part in these Saturday 
exercises, and eyen when not taking part 
themselyes, yet to be present, for listening 
to the cases is the next best thing to taking 
part. As stated in last issue we will 
publish the cases argued as soon as the 
opinions are deliyered. 

It is hardly necessary to adyise the at- 
tendance upon the quizes to the Senior 
Class, who already are looking forward 
with fear and trembling to the day of 
reckoning in June. To all, and to the 
Junior Class in particular, we cannot urge 
too strongly the attendance upon these 
quizes. In most law schools the students 
haye to do the best they can in arranging 
for areyiew of the work; but here quizes 
are proyided by the faculty and held by 
men especially fitted for treating the 
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inbjeoto they hare in charge. These 
exerciMfl ooonpjing only a short time each 
week, and that too at a yery oonyient hour, 
oartainly are of great benefit One learns 
in recitation the details of the snbjeoty but 
in the quiz the relation of one part to 
another is brought ont, so that at the end 
of a snbjeot one has in his mind a bird's 
eye Tiew as it were of the whole. There- 
fore let all who oan, oome to these qnizee, 
not only for the benefit gained there, but 
also as a mark of appreciation to the 
faculty for haying provided them, and as 
an encouragement for their continuance. 



BOOK REVIEWS. 

Hakd-Book 09 THB liAW 09 Salss. By 
Francis B. Tifhny. West Publishing 
Oo., St Paul, Minn. 

This is an excellent elementary treatise 
upon the law of sales and will be especially 
useful for law students who wish to gain 
a dear, succinct yiew of this important 
subject In the arrangement of chapters 
Mr. TifEuiy has closely followed Benja- 
min's noted treatise and could not haye 
had a better model. The style is clear. 



the statement of legal rules is generally 
felicitous, and the selection of authori- 
ties is, in the main, excellent In the 
chapter on Fraud, the famous English 
case of Derry t^. Peek in the House of 
Lords should haye been cited, for though 
it did not relate directly to the topic of 
sales, yet it summariaed the law of fraud as 
pertaining to all contracts and as a ground 
of action in tort. It is now the leading 
English case in regard to fraud and de- 
ceit as a ground of legal responsibility. 

This Hand-Book will, we belieye, senre 
a yery useful purpose in the cause of legal 
instruction. 

Hakd-Book of OoicicoK Law Pleadiistg. 
(Second Edition). By Benjamin J. 
Shipman. West Publishing Go. 

In a former number of the Counsellor 
the first edition of this book was fully re- 
yiewed and it was suggested that its use- 
fulness for students would be much en- 
hanced if some forms of pleading at com- 
mon law should be added by way of ex- 
amples. This has now been done in this 
second edition, and the work may now be 
recommended as one of the. best we haye 
on this important subject 



LEGAL MISCELLANY. 



Thb Court of Appeals oonTened Oct 7, 
for its fall session. The judges appointed 
Edmund H. Smith of Canandaigua, as 
Court of Appeals Beporter, to fill the 
yacanoy caused bj the death of Hiram £• 
Sickles. 

The oourt reporter receiyes a salary of 
$5,000 a year, together with fees which 
amount to about $3,000 annually, and the 
appointment is yirtually for life. 

Mr. Smith has had wide experience with 
the work of the court haying been clerk 
of the Second Diyision of the Court of 
Appeals while this diyision was in exist- 
ence and since has been connected with 
the clerk's office of the present oourt 

A PhiljlDBLPHIA lawyer said a yery 
bright thing the other day. He was 
seated with a group of friends and they 
were discussing in a desultory sort of way 
the leading topics of the day. One of the 
parties present, Mr. , persisted in mo- 
nopolizing more than his share of the 
conyersation and his yiews did not at all 
accord with those of the lawyer. As the 
men separated, one of them said to the 
lawyer: — 

''That knows a good deal, doesn't 

he?" 

"Yes," replied the lawyer, "he knows 
entirely too much for one man; he should 
be incorporated."— Orsan Bag. 

Thb question whether claims against an 
insolyent national bank are to receiye 
diyidends on the full amount, without 
reference to collections that may haye been 
made from collateral securities, is answered 



in the affirmatiye by the Federal circuit 
oourt of appeals in Chemical Nat Bank «. 
Armstrong, 38 L. B. A. 381, where the 
subject was considered most carefully on 
two rehearings. 



Av old woman liying some 
from Manchester, Kentucky was sum- 
moned as a witness to tell what she knew 
about a fight at her house seyeral nights 
before, in which three or four persons were 
killed. She mounted the stand with some 
reluctance and many misgiyings, and 
when questioned as to what she knew 
about the matter said: ** Well, jedge, the 
fust I knowed about it was when BiU 
Sanders called Tom Smith a liar en' Tom 
with a knife, slicin' a big piece out of him. 
Sam Jones, who was a friend of Toms, 
then shot the other feUow, en' two more 
shot him; en' three or four got cut right 
smart by somebody. That naturally 
caused some excitement, jedge, en' then 
they commenced fitin." — Oreen Bag* 

Thb doctrine of the Darimauih OaUege 
Case has a striking illustration in State, 
White, V. Neft (Ohio) 38 L. R. A. 409, in 
which the property of a college is held to 
be priyate property within the protection 
of the constitution, and a statute attempt- 
ing to giye absolute control and manage- 
ment of its affairs to the directors of 
another institution is held unconsti- 
tutional. 

A BJLiLBOAD company oyer whose road 
another company is operating trains is 
held not liable to a seryant of the latter 
company who is injured by negligence of 
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his fellow Bervant. Baltimore ft O. ft 0. 
B. Go. 9. Paol (Ind.) 28 L. B. A. 216. 
The attempt was made to hold the ndl- 
load company liable on the ground that 
sach a company cannot escape liability by 
permitting another to employ its fanctions. 

Pabol eyidence that a mortgage was 
without any consideration, but was taken 
merely to preyent squandering of the 
property, is held admissible in Baird v. 
Baird, 145 N. Y. 669, 28 L. B. A.876 not- 
withstanding the objection that this 
entirely defeated the instrument. 

Ih a certain county up in the central 
part of New York State, the offices of 
(}ounty Judge and Surrogate are concen- 
trated in one citisen. Like the famous 
Wonter Van Twiller, the judge is wont to 
decide cases in a most profound manner, 
more from his own impressions of the 
JQstioe and equity of the cause, than from 
regard or adherence to established rules 
and precedents of law. 

A young lawyer, haying argued and lost 
a ease before him, and feeling indignant 
that this case, which was exactly in ac- 
eordance with long established decisions 
in the higher courts, should be swept 
aside with such palpable lack of consider- 
ation, wrote to the judge asking him to 
send a copy of his opinion upon which he 
based his decision. 

By the next mail a reply came; brie^ but 
yery much to the point. ''I haye no 
opinion on your case, I just decided iV 

lis North Carolina the judges of the 
Superior Courts ''rotate,'' t. s., ride each 
dicait of the whole State in regular suc- 
ceaaion. When Judge Shipp, of one of 
the mountain circuits, in regular rotation, 
came to ride a circuit on the sea coast he 



was much pleased with the clams, which 
were new to him. He had a clam supper 
with the result that he had a most yiolent 
attack, and could not hold court for two or 
three days. When able to sit upon the 
bench, the first case tried was an aflhray in 
which one man used a pistol and the other 
knocked him down with a clam, — in the 
shell. 

Manly, appearing for the State, intro- 
duced a witness to proye that one clam so 
used was a deadly weapon. '' Stop there, 
Manly'' said the judge earnestly, ''the 
court will hear eyidence whether or not a 
pistol is a deadly weapon, but the court 
knows without further eyidence that a 
clam is."— Gres9i Bag. 

Valiti of Lawtbb'b SiByiOBS. When 
the question of what is the yalue of a law- 
yer's seryices is asked the usual answer is, 
" All he can get" The recent case of the 
Fitsgerald-Mallory Company, which re- 
sulted in a judgement of 1300,000. against 
the Missouri Pacific Bailroad Company, 
may throw some light upon the question 
of how much this " all " may be. 

The plaintifb attorneys, in this case, 
attempted to file an attorneys lien in the 
Supreme Court for 1160,000. as their fee. 

The claim was referred to a special 
master for inyestigation and report. 
Before the special master, each of the two 
parties had six witnesses to giye expert 
testimony as to the justness of the com- 
pensation. 

As a matter of course there was a wide 
yariation in the estimates, the highest 
being $160,000. and the lowest $30,000. 
The special master brought in an estimate 
of $120,000. as a fiiir price for the work, 
the benefits of which had been reached by 
the successful litigants. 
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RECENT CRITICISM OF THE FEDERAL JUDICIARY. 

BY WILLIAM H. TAFT, 
United SUtas Cixciilt J«dge. 



Within the last four yean, the gOT- 
emoTB of fiye or more States have thought 
it proper in official messages to declare 
that the Federal courts haye seized juris- 
dictiouy not rightly theirs and haye exer- 
cised it to the detriment of the Bepublic, 
SDd to urge their respectiTe legislatures 
to petition Congress for remedial action 
to preyent future usurpation. One legis- 
lature did present a memorial to Congress 
reciting the grieyancesof the people of its 
State against the Federal judiciary and 
asking a curtailment of the powers un- 
lawfully assumed by them. 

The principal charge against the Fed- 
eral courts, which an examination of these 
documents discloses, is that they haye 
flagrantly usurped jurisdiction, first, to 
protect corporations and perpetuate their 
many abuses, and second, to oppress and 
destroy the power of organized labor. 

These charges against the Federal judi- 
ciary haye not been confined to messages 
from State goyemors. They also come 
from persons, who although not holding 
high office, haye a standing before the bar 
which entitles them to respectful atten- 



tion. Much of what is found in the offi- 
cial communications I haye referred to 
concerning the treatment of corporations 
by the Federal courts has taken form from 
the articles and addresses of the editor of 
the American Law Review. This gentle- 
man, well-known as an able and promi- 
nent law text writer, has giyen much at- 
tention to the Federal decisions on corpo- 
rate matters and has expressed his con- 
demnation of many of them in language 
that has lacked nothing in freedom, em- 
phasis or rhetorical figure. 

The one judicial system to which all the 
members of this Association bear the same 
relation is that of the United States, and 
when I was honored with an inyitation to 
address them it at once occurred to me 
that I might properly ask their attention 
to a temperate discussion of the justice of 
these criticisms. 

I haye since been oppressed with the 
thought that the theme might with more 
propriety be left to one haying no official 
relation to the Federal courts, but circum- 
stances haye preyented any change from 
my original impulse. I can only hope 
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that my recent admission to the inferior 
ranks of the Federal judiciary and my 
humble position therein will preyent the 
suggestion that what is here to be said has 
anything in it either of a personal defense 
or of a quoH official character. 

The opportunity freely and publicly to 
criticise judicial action is of vastly more 
importance to the body politic than the 
immunity of courts and judges from un- 
just aspersions and attack. Nothing tends 
more to render judges careful in their de- 
cisions and anxiously solicitous to do ex- 
act justice than the consciousness that 
every act of theirs is to be subjected to 
the intelligent scrutiny and candid criti- 
cism of their fellow men. Such criticism 
is beneficial in proportion as it is f air, dis- 
passionate, discriminating and based on a 
knowledge of sound legal principles. The 
comments made by learned text writers 
and by the acute editors of the various 
law reviews upon judicial decisions are 
therefore highly useful. Such critics con- 
stitute more or less impartial tribunals of 
professional opinion before which each 
judgment is made to stand or fall on its 
merits and thus exert a strong influence 
to secure uniformity of decision. But 
non -professional criticism also is by no 
means without its uses, even if accompa- 
nied, as it often is, by a direct attack upon 
the judicial fairness and motives of the 
occupants of the bench; for if the law is 
but the essence of common sense^ the pro- 
test of many average men may evidence a 
defect in a judicial conclnsion though 
based on the nicest legal reasoning and 
profoundest learning. The two important 
elements of moral character in a judge 
are an earnest desire to reach a just con- 
clusion and courage to enforce it. In so 
far as fear of public comment does not 



affect the courage of a judge but only 
spurs him on to search his conscience and 
to reach the result which approves itself 
to his inmost heart, such comment serves 
a useful purpose. There are few men, 
whether they are judges for life or for a 
shorter term who do not prefer to earn 
and hold the respect of all, and who can- 
not be reached and made to pause and de- 
liberate by hostile public criticism. In 
the case of judges having a life tenure, 
indeed, their very independence makes the 
right freely to comment on their decisions 
of greater importance because it is the 
only practical and available instrument in 
the hands of a free people to keep such 
judges alive to the reasonable demands of 
those they serve. 

On the other hand, the danger of de- 
stroying the proper influence of judicial 
decisions by creating unfounded preju- 
dices against the courts, juBtifles and re- 
quires that unjust attacks shall be met 
and answered. Oourts must ultimately 
rest their defence upon the inherent 
strength of the opinions they deliver as 
the ground for their conclusions and must 
trust to the calm and deliberate judg- 
ment of all the people as their best vindica- 
tion. But the bar has much to do with 
the formation of that opinion and a dis- 
cussion before them may sometimes con- 
tain suggestions which bear good fruit. 

Many persons whose good opinion is a 
high compliment, regard the Federal judi- 
ciary with BO much favor that they would 
deprecate a consideration of the criticiams 
already stated as likely to give an import- 
ance to them they do not deserve. I can- 
not concur in this view. I believe that in 
large sections of this country there are 
many sincere and honest citizens who 
credit all that has been said against the 
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Federal courts, and that it is of mtich im- 
portance that the reasons for the existence 
of these criticisms and their injastice be 
pointed out. 

It is not unfair to those goremors who 
are the chief accnsers of the Federal judi- 
ciary to say that they knew tiiat they were 
not speaking as they did to unwilling ears. 
They were merely putting into language 
the hostile feeling of certain of their con- 
stituents toward the Federal courts^ and 
but for such feeling the criticisms would 
hardly haye been uttered. It will, there- 
fore, in a large measure account for such 
criticisms if we account for the popular 
sentiment they were made to satisfy. 

It will be my endeaTor, therefore, first 
to show that much, if not all, of the 
present hostility to the Federal courts in 
certain parts of the country and among 
certain groups of the people can be traced 
to causes oyer which those courts can ex- 
ercise no control, and is necessarily due to 
the character of the jurisdiction with 
which they are yested and not to injustice 
in its exercise; and second, that the criti- 
cisms which such hostility has engendered 
are in themselyes without foundation. 

The history of the Federal courts since 
their beginning is full of instances where 
the exercise of their jurisdiction has in- 
yolyed them in popular contioyersies and 
has brought down upon them the Utter 
asi>aults of those unfayorably affected by 
their decisions. Yet the eyent has justi- 
fied their course and shown the injustioe 
of the attacks. 

The Federal Constitution was framed 
to create a national goyemment with lim- 
ited powers and to marie the line between 
its jurisdiction on the ime hand and that 
of tiie States and the people on theotfaw. 
By yirtue of its eighth article the State 



courts and a fortiori the Federal courts 
were yested with the power and charged 
with the duty in judicial cases arising be- 
fore them of ignoring State laws in con- 
flict with the Federal Constitution. By 
necessary implication their obedience to 
the fundamental law also required them 
to ignore acts of Congress which were so 
plainly in yiolation of the Constitution 
that eyen the necessary and high respect 
due to the construction by Congress of its 
own powers could not giye such acts the 
force of law. 

The Federal judiciary at once bcksame 
the arbiter in the first great political con- 
troyersy of the United States, and one 
which is continually reappearing in ya- 
rious forms. The general language of the 
Constitution required construction to ap- 
ply it to judicial cases arising in the or- 
ganisation and maintenance of the goy- 
emmmt. The two parties which had 
engaged in heated controyersy oyer the 
adoption of tiie coyenant at all continued 
it aver its narrow or broad interpretation* 
The Supreme Court in the beginning was 
made up largely of men whose predilec- 
tion was for a liberal construction and who 
belieyed thoroughly in the national idea. 
This was soon manifest in their decisions 
which called down upon the court the 
anathemas of the strict constructionists 
whose great effort it thereupon became to 
weaken the power of the judiciary. It 
was attempted to control their independ- 
ence by making yery wide the gronndsfor 
impeachment. The great Chief Justice 
was constantty threatened with this fate 
by partisans and the attacks upon his al- 
lured usurpations were frequent and fierce. 
Jeibrson's seyere words omcennng the 
Fedeial judiciary, now so often quoted by 
their latter day critics, were written in 
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1820 and were provoked by the decision in 
Cohens v. Virginia, reaffirming the power 
of the Supreme Conrt of the United States 
to reverse the decision of the Supreme 
Conrt of a State on the validity of a State 
law nnder the Federal Constitution. It 
is not surprising that he who had inspired 
the Kentucky resolutions of 1798 declar- 
ing the right of a State to decline com- 
pliance with a Federal law deemed by it 
to be in conflict with the fundamental 
compact, should regard the Federalist Su- 
preme Court which itself asserted the right 
finally to decide such a question, as '^ a 
thief of jurisdiction.'^ 

Upon political questions, and such are 
those arising in the construction of a po- 
litical charter, there always have been and 
always will be differences of opinion. 
There is frequently no absolute standard, 
even a century after, in deciding the ab- 
stract right of them. We must be con- 
tent to abide the result reached by the 
verdict and acquiescence of the peo- 
ple whose interests were involed. Be- 
fore this tribunal, the position of John 
Marshall and his associates on the Su- 
preme Bench has been vindicated and the 
criticisms of Thomas Jefferson have been 
refuted. 

Beginning then as arbiters in a political 
conflict and wielding similar powers until 
to-day, the Federal judiciary have never 
enjoyed immunity from hostile attack up- 
on their conduct or their motives. The 
great controversy over the fagitive slave 
law needs no recounting here. In the 
eyes of the abolitionists the Federal courts 
and their marshals were instruments of 
hell in enforcing the law, and yet there 
could not be the slightest doubt that such 
a jurisdiction was plainly within the Con. 
stitution. 



The change of feeling toward the Fed- 
eral courts because of the change in their 
jurisdiction with respect to the negro race 
affords an apt illustration of how mere 
jurisdiction may affect the popular feeling 
toward a court Before the war the south- 
ern people had not looked with disfavor 
upon courts which did so much to preserve 
their property, while at the same time the 
abolitionists regarded them with aversion. 
After the war, when, for the protection of 
the negro in his electoral and civil rights, 
the election and civil rights bills were 
passed and their enforcement was given to 
the Federal courts, they became at the 
same time the objects of hatred and con- 
demnation at the South and the great re- 
liance of those who had been abolitionists 
at the north. Now that both parties have 
wisely decided to let the election problem 
work itself out and to await the local solu- 
tion which the results of fraud and vio- 
lence in elections will compel, the feeling 
of hostility at the South against the Fed- 
eral judiciary has greatly abated. 

This is but one of many historical in- 
stances showing how the Federal courts 
may be subjected to the most severe criti- 
cism without just grounds merely because 
of the character of their jurisdiction. 

I come now to review the reasons why 
their mere jurisdiction has created a deep 
impression in many parts of the country 
that the evils due to corporations are fos- 
tered by them. 

The last two generations have witnessed 
a marvelous material development. It has 
been effected by the organization and en- 
forced co-operation of simple elements that 
for a long time previous had been sepa- 
rately used. The organization of power- 
ful machines or of delicate devices by 
which the producing power of one man 
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was increaBed fifty or one hundred fold, 
was, however, not the only step in this 
great progress. The aim of ail material 
civilization in its hard contest with nature 
was the reduction of the cost of produc- 
tion, because thereby each man's days's 
work netted him more of the comforts of 
Jife. Within the limits of elEBcient admin- 
istration the larger the amount to be pro- 
duced at one time and under one manage- 
ment, the less the expense per unit. There- 
fore, the aggregation of capital, the other 
essential element with labor in producing 
anything, became an obvious means of se- 
curing economy in the manufacture of 
everything. Corporations had long been 
known as convenient commercial instru- 
ments for securing and wielding efficiently 
such aggregations of capital. Charters 
were at first conferred by special, act upon 
particular individuals and with varying 
powers, but so great became the advantage 
of incorporation, with the facility afforded 
for managing great enterprises and the 
limitation of the liability of investors, that 
it was deemed wise in this country, in or- 
der to prevent favoritism, to create corpo- 
rations by general laws and thus to afford 
to all who wished it the opportunity of as- 
suming a corporate character in accord- 
ance therewith. The result was a great 
increase in the number of the corpora- 
tions and the assumption of the corporate 
form by seven-eighths of the active capi- 
tal of the country. The great saving in 
the cost of production brought about by 
mechanical inventions and the organiza- 
tion of capital worked incalculable bene- 
fit to the public, but the necessary price of 
it under our system of free right of con- 
tract and inviolate rights of private prop- 
erty was a division of the profit between 
those who were to consume the product 



and those whose minds conceived and 
whose hands executed the work of pro- 
duction. The total wealth of the whole 
country was thus enormously increased, 
but of the increase more was necessarily 
accumulated in some hands than others. 
In the general prosperity caused by the 
revolution in methods of production, cap- 
tains of industry amassed fabulous for- 
tunes, and the aggregations of capital 
under corporate management became so 
great as to stagger the imagination. In 
the mad rush for money which previous 
successes had stimulated, it is not to be 
wondered at that some of the accumu- 
lated wealth was corruptly used to secure 
undue business advantages from legislative 
and executive sources and that many of 
the political agencies of the people became 
tainted. The impersonal character of 
corporations afforded a freedom from that 
restraint in the use of money for political 
corruption which is often present when 
the would-he briber is an individual. Men 
of good repute, with complacence and in- 
tentional ignorance, acquiesced in the use 
of corporate funds to buy legislators and 
councilmen in the corporate interest, when 
they would not wish or dare to adopt such 
methods in their individual business. The 
enormous increase in corporate wealth fur- 
nished the means of corruption, and the 
prospect of ill-gotten gains attracted the 
dishonest trickster into politics and de- 
bauched the weak, while the honest and 
courageous were often driven into private 
life. The genie of corruption in politics 
which the corporations called up has lived 
to plague them, and although many great 
companies have secured all they wish from 
legislative bodies, they are regarded by the 
political blackmailers as fair game and the 
corruption fund is still maintained to pre- 
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Tent oppression. The people not nnjastly 
have charged these public evils to the man- 
agement of corporations. 

Another evil has been the iojastice done 
to the real owners of corporate property 
by the reckless and dishonest management 
of its nominal owners. The great liber- 
ality of the general laws for the formation 
of corporations and the entire failure to 
exercise any stringent yisitorial powers 
over them haye enabled the active pro- 
moters and managers of large enterprises 
carried on at a distance from the homes 
of the real owners, to increase the corpo- 
rate indebtedness and capital stock so far 
beyond any fair valuation of their prop- 
erty as to put the entire control of it in 
the hands of the holders of worthless stock 
who have nothing at stake in the corpo- 
rate success. 

The real owners, the bondholders, are 
at the mercy of this irresponsible manage- 
ment till insolvency comes. The reckless 
business methods which such an irre- 
sponsibility and lack of supervision invite 
create an unhealthy and feverish competi- 
tion in every market, wholly unrestrained 
by the natural caution which the real 
owner of a business must feel. The con- 
cern is kept going with no hope of legiti- 
mate profit, but simply to pay large sala- 
ries or to favor unduly some other enter- 
prise in which the managers have a real 
interest 

Another reason for popular distrust of 
corporate methods is the use by corpora- 
tions of great amounts of capital to mo- 
nopolize and control particular industries. 
It is my sincere belief that, no such con- 
trol or monopoly can be maintained per- 
manently unless it is buttressed by posi- 
tive legislation giving an undue advantage 
over the public and competitors. Of 



course, by close business methods and by 
improving all the economical advantages 
which the manufacture of a commodity 
on an enormous scale affords, the cost of 
production may be so reduced as to dis- 
courage competition on a smaller scale, but 
unless the fear of it performs the same 
useful office for the benefit of the publio 
by continuing the lowest profitable prices, 
actual competition will certainly appear. 
Whatever the fate such trusts may ulti- 
mately have, it has often happened that in 
their formation and early history the plan 
adopted has been the forced buying out of 
every competitor or his ruin by undersell- 
ing him at a heavy loss so as to put the 
public and the market for a time at least 
at the mercy of one greedy corporate con- 
cern. Such methods and such a result 
naturally fill the people with anxious fears 
and a hostile feeling toward aggregations 
of corporate wealth. 

In spite of these well-known evils noth- 
ing can be clearer to a calm, intelligent 
thinker than that under conditions of 
modern society, corporations are indis- 
pensable both to the further material pro- 
gress of this country and to the mainte^ 
nance of that we have enjoyed. The 
evils must be remedied, but not by de- 
stroying one of the greatest instruments 
for good that social man has devised. 
Nevertheless, so strong has the hostility 
to corporations become, especially in cer- 
tain of the southern and western States 
where the agricultural community is large, 
life is hard and wealth is rare, that any 
plan which can be contrived to diminish 
the property of corporations or to cripple 
their efficiency seems to meet with favor. 
The feeling is especially directed against 
the railway corporations, although without 
their aid and presence these very commn- 
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nities would be helpless and poor indeed. 

The last decade in Bnrope has been pro- 
lific of doctrines and theories for the ame- 
lioration of the hnman race by the aboli- 
tion of private property and pri?ate capi- 
tal by the Testing of all the means of 
production in the goremment for the 
benefit of all the people and by the dis- 
tribution of the product according to fixed 
standards of merit While socialism, as 
such, has not obtained much of a foot- 
hold in this country, eren in those sections 
already referred to, schemes which are 
necessarily socialistic in their nature are 
accepted planks in the platform of a large 
political party. The underlying princi- 
ple of such schemes is that it is the duty 
of the government to equalize the inequali- 
ties which the rights of free contract and 
private property have brought about, and 
by enormous outlay derived as far as pos- 
sible from the rich to afford occupation 
and sustenance to the poor. However dis- 
guised such plans of social and govern- 
mental reform are, they find their support 
in the willingness of their advocates to 
transfer without any compensation from 
one who has acquired a large part of his 
acquisition to those who have been less 
prudent, energetic and fortunate. This, 
of course, involves confiscation and the 
destruction of the principle of private 
property. 

Under the Fourteenth Amendment the 
question whether legislation and State ac- 
tion deprive any person of his property 
without due process of law has become a 
Federal one, and by the act of 1875 it is 
cognizable by the Circuit Courts of the 
United States. 

The prejudices above adverted to have 
led to much legislation hostile to corpora- 
tions both resident and non-resident. It 



takes the form of discriminating taxation, 
of the regulation of rates to be charged 
by those companies engaged in quasi pub- 
lic business, and sometimes, of the direct 
deprivation of vested rights. In all such 
oases resort is at once had to the inferior 
Federal courts by the corporations in- 
jurioudy affected, to test the validity of 
the State's action, and it not infrequently 
happens that it becomes the diity of such 
courts to declare void the legislation in- 
volved and to enjoin the State officers 
from seizing or injuring the property of 
corporations under its provisions. Such a 
decision in a corporation-hating commun- 
ity at once tends to mark the Federal 
courts as friends and protectors of cor- 
porations. 

The repeated efforts of different State 
legislatures to impose restrictions upon 
interstate commerce to secure some ap- 
parant advantage to their own constit- 
uents, evidence the profound wisdom of 
the f ramers of the Constitution in vesting 
complete control thereof in the national 
government, but the tribunals whose 
jurisdiction is constantlyinvoked judicially 
to declare void all such legislation do not 
for the time commend themselves to the 
favor either of those who urged its pas- 
sage or of those who were to profit by its 
operation, and the fact that the complain- 
ant in such litigation is frequentiy a rail- 
road or transportation company only con- 
firms the view of the undue favor of these 
courts to such litigants. 

The jurisdiction of the Federal judiciary 
does not end with the enforcement of 
national laws in the interest of the whole 
country against the temporary interest of 
a part. They are also required to admin- 
ister justice between the citizens of differ- 
ent States. It goes without saying that 
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this judical power was given to preyent 
the possibility of injustice from local pre- 
judice and not because in every case it was 
supposed to exist. The entire jurisdiction 
rests on the exceptional instanceSy for in a 
great majority of cases the same result 
would certainly be reached in the courts 
of the State as in the Federal courts. But 
in those courts or States where there is 
real danger from prejudice against a 
stranger, the same cause which is likely 
to obstruct justice for the foreign suitor 
creates a local feeling of resentment 
against the tribunal established to defeat 
its effect. The capital invested in great 
enterprises in the South and West is 
owned in the East or abroad, and the cor- 
porations which use it are therefore f re* 
quently organized in a different State from 
that in which the investment is made. 
Such companies all carry their litigation 
into the Federal courts on the ground of 
diverse citizenship with the opposing 
party, and, in view of the deep seated pre- 
judice entertained against them by the 
local population, it is not surprising that 
they do. That in most, if not in all, cases 
the feeling that prompts this avoidance 
of the State courts does great injustice to 
the State judiciary is undoubtedly true. 
In jury trials, however, the fear of injus- 
tice from local prejudice is certainly some- 
times justified. In these same States 
where the narrow provincial spirit is 
strong and local prejudices exist, there is 
deep fear of the abuse of judical power 
and the legislation of the 8ts,te is directed 
to minimizing the influence and control 
of the judge over the action and deliber- 
ation of the jury. The extent to which 
this is carried was clearly set forth io an 
interesting address delivered before this 
Association by Mr. Justice Brown some 



years ago. The slightest drcumstanoesy 
although furnishing but a scintilla of 
evidence to support the contention 
of either 'psrtj, requires the submis- 
sion of the case to the jury. The office 
of a judge is reduced to ttiat of a mere 
moderator of the trial He is only per- 
mitted to lay down a few general principles 
of law in advance of the argument, while 
the application of them to the facts of the 
case and conflicting evidence is really 
committed to the zeal of contending 
cousel. The tendency of such procedure is 
to leave to the unreslarained impulses of the 
jury the settlement of all the issues of the 
case. Though the injustice likely to result 
to corporations from this procedure is 
manifest, the people of a locality where 
local prejudice exists have come to think 
that they have a vested right to the 
chances of success which it gives them in 
a suit against such opponents. When, 
therefore, in controversies with corpora- 
tions of other States, they are carried 
before a court in which the jury are not 
their friends and neighbors and in which 
the power is given to the judge to direct 
a verdict when the evidence for either 
party is so slight that a contrary verdict 
must be set aside, to comment on the 
evidence, to apply the law thereto, and to 
make plain, if need, be what the legal 
sophistries of counsel and their inaccurate 
statements of the evidence may have ob- 
scured, they feel that they are in a tribunal 
which they should avoid and which the 
corporations should naturally seek. The 
constant struggle of most corporations to 
avoid State tribunals in the sections of the 
country referred to, and to secure a Fed- 
eral forum, even though it is followed by 
only limited success in the result of the 
litigation, is chiefly the cause for the pop- 
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nlar impreision in tboBe States that the 
Federal courts are the friends of cor- 
porations and protectors of their abuses. 

Those abnses, howeverj really find their 
chief cause in political oorrnption, which 
it is wholly beyond the power of the 
Federal courts to prevent or eradicate. 
Too frequently the popular impulse is to 
remedy or punish the eyil by giving judg- 
ment against the great corporations in 
every case, no matter what the particular 
issues or facts are, on the ground that the 
corporation has probably increased its 
capital or attained its success by corrupt 
methods. It is hardly necessary to point 
out that this mode of punishment by for- 
feiture and chance distribution cannot be 
countenanced in a court of justice, how- 
ever meritorious the cause of complaint 
upon which it is founded. 

Corporate corruption cannot be directly 
punished in the Federal courts, because 
the bribery of "Arhich many corporatioDs 
are guilty is most difScult of legal proof, 
and crimes of this character are usually 
committed against the State, so that 
Federal courts have no cognisance of them. 
It has been wisely settled by the adjudi- 
cation of all courts. State and Federal, 
that the evils resulting from vesting in 
courts the power to set aside otherwise 
lawful acts of the legislature for alleged 
corruption in their passage, would exceed 
even the wrong done by such legislation, 
because of the uncertainty it would give 
to the binding efFect to all laws and the 
overwhelming influence such power to 
inquire into legislative motives would give 
the jodical branch of the government in 
respect of all legislative action. 

The abuses which too liberal charters 
and insufficient visitorial power permit, 
are either for the State legislatures or for 



the State executive and courts, by quo 
warranto, to correct and remedy. State 
laws which should forbid the issue of stock 
or the issue of bonds by any corporation 
until after an examination by a State 
board of supervision into the afEurs of the 
company and a certificate that the assets 
justify it, would do much in this direction. 
The Federal courts can do nothing to pre- 
vent such abuses, and their action is not 
usually invoked until the evil is done and 
only a bankrupt estate is left to ad- 
minister. 

The combinations known as trusts are 
now before the State courts, and I have 
no doubt from their decisions that legis- 
lation which experience will suggest, both 
by way of supervision over corporations 
and by criminal laws, will suppress much 
of their evil methods. It is settled and 
rightly settled, I submit, that the national 
government can do nothing in this direo- 
tion, except where such trusts are for the 
purpose of directly controlling interstate 
commerce. 

The main public evil of corporate 
growth, the corruption of politics, must 
be reformed by the people and not by the 
courts. Courts are but conservators ; 
they cannot eflbct great social or political 
changes. Corporations there must be if 
we would progress; accumulation of 
wealth there will be if private property 
continues the keystone of our society ; the 
temptation to use money to corrupt legis- 
latures and other political agencies will 
remain potent as long as undue privilege 
for corporations can be thus secured. The 
only real remedy is in the purification of 
the politics of the country and the selection 
of inoorruptable public servants. Dark 
as the prospect sometimes seems for such 
a change, we must not and need not 
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despair. Public opinion is Bonnd, the 
great heart of the American i)eople is 
honesty and slowly but snrely the light is 
breaking in on them. The adoption of 
civil service reform in, Federal, State and 
municipal government is as certain to 
come as the nation is to live, and with its 
complete establishment, the end of those 
indispensable assistants of successful polit- 
ical corruption, the machine and its boss, 
will cease to be. The mad rush for wealth, 
the fevered condition of business and the 
opportunity for making sudden footunes 
have taken the attention of the more in- 
telligent people from politics and made 
them blind or callous to political abuses. 
With their greater ability to see and ap- 
preciate the dangers of the republic, their 
share of the blame for present conditions 
is greater. But there are many signs of a 
quickened public conscience and • of a 
willingness on the part of the intelligent 
and the pure to interest themselves in 
politics for their country's good. 

The present successful use of corrupt 
methods by corporations is directly due 
to the neglect of the people to exercise the 
eternal watchfulness which is the price of 
pure government ; but those whose in- 
terest it is to secure popular support and 
who are willing to secure it by appeals to 
prejudice do not tell the people unpleasant 
truths, and are glad to find a scapegoat 
for the people^B sins in the Federal 
judiciary. It well rounds a rhetorical 
period to point to the Federal judiciary 
as an irresponsible and irremovable body, 
wholly out of touch with the people and 
conniving at corporate abuses. 

To an impartial observer it must seem 
remarkable that judges should conceive a 
love for soulless corporations and unduly 
favor them. Living as most of these 



judges do on their salaries and deriving no 
profit from corporate investments, they 
would find little in their lives to blind 
them to the injustice of any claim or de- 
fence which a wealthy corporation may 
make. 

If it were conceded that greed of power 
is an incentive so strong that Federal 
judges have yielded to it and have extended 
their jurisdiction over corporations beyond 
the lines marked by the Constitution and 
the laws, this is far from establishing that 
justice has not been meted out to corpor- 
ate suitors with impartial hand. The fact 
is that when we come to examine in de- 
tail the charges against the Federal courts, 
the burden of them is that they have as- 
sumed jurisdiction over corporate litiga- 
tion without constitutional and legal right, 
and not that, in the hearing on the merits, 
corporation has been unduly favored. The 
latter is always assumed as a granted 
premise when the former is deemed to be 
established. 

Having pointed out some of the reasons 
why the jurisdiction of the Federal courts 
in respect to corporations, be it exercised 
never so impartially, must under existing 
conditions arouse deep prejudice against 
them, and call forth severe assaults upon 
their conduct and motives, I come now to 
examine more in detail the charges which 
have been made by those who attempt 
specifications. 

The first is that the Supreme Court in 
holding, in the Dartmouth College caae, 
the legislative charter of a corporation to 
be a contract, the repeal of which was the 
impairment of its obligation and was in- 
hibited by the Federal constitution, com- 
mitted a fundamental error, induced 
thereto by greed of jurisdiction, and thus 
furnished to corporations the means of 
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maintaining and enjoying oorrnptly pnr- 
ehaaed priyilegea. I do not propose to 
dlBcnss this mnch oriticised case, beoanse 
it was decided in I82O9 and has now 
nothing but an historical interest ; for no 
charter has been granted for years which 
does not contain a clanse permitting its 
repeal or amendment, and a court could 
hardly give a wider ncope to snoh a reser* 
Tation clanse in favor of the State's power 
than that which the Supreme Court of the 
United States gave in the Greenwood 
Freight Company case. With reference 
to the accusation that it was greed of 
jurisdiction which induced the court to 
hold that the reyocation of a grant by a 
State was the impairment of a contract 
and so within the Federal constitution, it 
should be said that the people of the 
United States, instead of condemning this 
assumption of jurisdiction have by sub* 
sequent amendment expressly extended 
the Federal judical power to the cogni- 
zance of State aggression upon all vested 
rights whether resting in grant, contract 
or otherwise. 

And this suggests the charge against 
the Supreme Court that it improperly 
seised additional corporate jurisdiction in 
its holding that the Fourteenth Amend- 
ment forbidding a state to deprive any 
person of life, liberty or property without 
due process of law protects the property of 
corporations as well as that of natural 
persons. It is diflScult to see how any 
other result could have been reached. 
For, even if artificial persons are not 
referred to in the amendment, natural 
persons necessarily have vested rights in 
the property of corporations. It is said 
that the construction should have been 
limited so as to exclude corporations be- 
cause the moving cause was only to give 



national protection to a newly freed race. 
In the light of the general language of the 
amendment, this would have been a nar- 
row construction indeed, and one which 
nothing could have justified except the 
conviction now firmly held and declared 
in some quarters, the Federal jurisdiction 
to preserve any rights, even those declared 
in Magna Charta, is an unmitigated evil 
to be avoided by interpretation however 
strained. 

And yet the Supreme Court is attacked 
with invective and epithet by the same 
critics for refusing to hold in the Sugar. 
Trust case that the power to regulate in- 
terstate commerce includes within it the 
power to inhibit the purchase by one com- 
pany of substantially all the plants for 
refining sugar in this country with the 
purpose of controlling its sugar markets. 
To extend the Federal regulation of inter- 
state commerce to that of the purchase of 
the means of producing a commodity 
which, when produced, is to be the subject 
of commerce both State and interstate, 
requires a construction of the interstate 
commerce clause so broad, that, if it had 
been accepted, it would have been difficult 
to fix a limit beyond which Congress 
might not go in the control of mercantile 
business and manufacturing in every com- 
munity. It would have seemed to give 
some ground for the charge so often made, 
that, through Federal judicial decisions, 
rights of the States are being absorbed in 
the national government 

As I have already said, the burden of 
the specifications against the Federal 
judiciary is not that they unduly favor 
corporations in the hearing of cases, but 
that they have improperly given corpora- 
tions opportunities to avoid the State 
courts by resorting to the Federal courts. 
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Hence the decision b of the Supreme Oonrt, 
by whicli corporations organized in one 
State and suing or being sned in another 
are permitted to select the Federal conrts 
as a foram, have been the snbject 
of the severest animadversion, and 
the jadges rendering the decisions are 
charged with having been consciously 
gailty of flagrant usurpation and with in- 
tentional violation of the law and the 
Constitution. When corporations first 
appeared in the Federal courts, it was 
held that a corporation was not a citizen 
within the meaning of the judiciary act 
or the Constitution, and that Federal 
jurisdiction asserted on the ground of 
diverse citizenship, in a cause to which a 
corporation was a party, must depend on 
the citizenship of the stockholders or 
members of the corporation. As it had 
also been ruled that the words of the 
judiciary act giving circuit courts juris- 
diction in every suit between a citizen of 
the State where it was brought, and the 
citizen of another State only included 
suits where all the parties on one side 
were of different citizenship from that 
of all of those on the other, the re- 
sult was that no corporation could resort 
to a Federal court unless all its stockhold- 
ers were citizens of another State from 
that in which the suit was brought, and 
the ownership of one share by a resident 
of the same State with that of the oppos- 
ing party ousted the jurisdiction. And 
this the Supreme Court held until 1844. 
In that year the question arose again, and 
the court held that, for purposes of 
Federal jurisdiction, a corporation was a 
citizen of the 'State which created it, and 
soon thereafter laid down the doctrine, 
always followed since, that the members 
of a corporation are to be conclusively 



presumed to be citizens of the State of its 
creation. This conclusive presumption 
was a fiction, adopted, as Mr. Justice 
Bradley has explained, to avoid the difl&- 
cnlty and injustice caused by the frequent 
appearance in such cases of a single resi- 
dent stockholder. It was in effect a 
changed construction of the judiciary act 
for reasons which had not forcibly pre- 
sented themselves to the court when the 
question first arose. It was certainly true 
that when corporations, organized in 
other States than that where suit was 
brought, appeared in litigation, they 
represented members, a great majority of 
whom were either citizens of other States 
or aliens. If any local prejudice was 
likely to have effect against anon-resident 
natural person, it certainly would have 
effect against a corporation from another 
State, and the ownership of a few shares 
of its stock by a resident would not ob- 
viate it The result reached by the de- 
cisions was quite within the constitutional 
grant of Federal judical power, for that 
covers all controversies between citizens of 
different States, and it is immaterial 
whether in such controversies are also in- 
volved, on both sides, citizens of the same 
State. Tiiere was such a real difference 
for the practical purposes of a tiial and 
bearing of a local prejudice upon it be- 
tween a suit by or against a foreign cor- 
porate body with one or more resident 
stockholders, whose identity was lost in 
that of the corporate party litigant, and a 
suit by or against parties to the record 
who were natural persons, some of them 
residents and others non-residents, that 
the exception made in respect to corpora- 
tions in tbe established construction of 
the judiciary act would seem sound and 
reasonable. 
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The holding that a foreign or non- 
resident corporation must be ezclnded 
from resort to a Federal fonim, becanse it 
had one or more resident stockholders 
woold practically deprive the owners of 
nearly all foreign capital to be invested in 
the newer States of the Union of any op- 
portunity to sue or defend in the Federal 
courtSy because, in the nature of things, 
their capital must assume a corporate 
form, and in companies with thousands of 
shares of capital stock transferable without 
restriction, a share or two, at least, would 
be sure to tind its way into the possession 
of a resident owner. And yet the reason 
for the constitutional provision applied 
more strongly to such corporate invest- 
ments than to those of non-resident 
natural persons. 

The ruling was directly in the interest 
of the new States who were thirsting for 
foreign capital, because it removed one 
of the hindrances to its coming. It was, 
therefore, exactly in accord with the in- 
tention of the Constitution. It gives but 
a contracted view of the purpose of the 
framers of that instrument in providing 
a tribunal between citizens of different 
States, which was equally related to both, 
to regard it solely from the standpoint of 
the non-resident and as intended only to 
secure a benefit for him. It is crediting 
them with a much more statesmanlike ob- 
ject to say, that while the provision was, 
of course, intended to avoid actual in- 
justice from local prejudice, its more 
especial purpose was to allay the fears of 
such injustice in the minds of those whose 
material aid was necessary in developing 
the commercial intercourse between the 
States, and thus to induce such intercourse 
and the inyestment of capital owned by 
citizens of one State in another. In this 



light, it is only one of seyeral proyisiohs 
of the Constitution intended to prevent 
unnecessary and prejudiced restraints 
upon interstate commerce, and it confers 
more benefit upon those against whose 
prejudice it is intended as a shield than 
upon those whose interests are directly 
protected. 

The decisions under discussion were 
made by the Supreme Court in the days 
of Chief Justice Taney, and with his con- 
currence, at a time when its members are 
now thought to have been inclined toward 
a narrower construction of the Constitu- 
tion and Federal jurisdiction and powers 
than their predecessors. 

Moreover, the people of the United 
States for fifty years have acquiesced in 
this holding. In the last half century, it 
has always been within the power of Con- 
gress by two lines of legislation to reyerse 
it, and, although during that period the 
party of strict construction and State's 
rights was for years in control of Congress 
and the judiciary act was four times sub- 
stantially amended, the decisions remain 
the law of the land. When it requires a 
constitutional amendment to correct or 
restrain an unwarranted assumption of 
power by a court, the machinery for 
securing it is so cumbersome that the 
failure by this means to restrain the court 
is not a conclusive argument in favor of 
the people's acquiescence in the court's 
assertion of jurisdiction. But, where, as 
in the present case, the issue was merely 
one of construing a statue, the failure of 
Congress for half a century to amend or 
overrule the construction given i^ as 
strong an argument as can be adduced to 
justify the action of the court, and would 
in this case seem to be the best possible 
refutation of the severe charge that the 
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jadges, who made theae deoisiona, weris 
guilty of flagrant and intentional usur- 
pation. 

If it is true that citizens of one State 
organize corporations under the laws of 
another State to do business in the for- 



mer State, and thereby carry oontroTersies 
with their fellow citizens into the Federal 
courts, this is an abuse which should be 
remedied by Oongress, as other frauds up- 
on the jurisdiction have been prorided 
against 
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SOME CONFIDENCES FROM MR. CHOATB. —DICTA BY JUDGE 

OLIVER WENDELL HOLMES. 



A good dinner in Oambridge, last Jnne, 
drew from Mr. Ghoaie the following oon- 
fidential legal opinions. They are re- 
printed here through the conrtesy of the 
editors of The Harvard QraduaUi Mago' 
fine. After some minor persiflage Mr. 
Ohoate said : 

** When I said a moment ago to Pro- 
fessor Thayer that I had absolutely lioth- 
ing to say he replied^ with the nnbridled 
license of a classmate, 'Why, that has al- 
ways been yoar most felicitous condition.' 
Well, it is trne I have sometimes found it 
so when arguing before courts of justice. 
And cTen the highest courts are not abso- 
lute proof against that, as my Brother 
Garter can testify. I say this for the en- 
couragement of the graduating class. The 
emptier the shell the louder resounds every 
indiridual stroke. Sonorous metal blow- 
ing a martial sound, I assure you, can hare 
its effect at last upon the most profound 
jurists, and 

' If words are things, as Justice Gray declares. 

What monstrous loads go up some court-house 

stairs.* " 

« « * 

Of Mr. Parsons, who wrote much about 
contracts, Mr. Ohoate said : *' I do not 
claim that he was a yery profound lawyer, 
at least before he made the acquaintance 
of Professor Langdell (Dean of the 
Harvard Law School), but he was one of 
the most charming and delightful of men. 
It was his maxim of life, which I have al- 
ways endeavored to follow, that it was the 
duty of every lawyer to get all the enter- 
tainment possible out of his work as he went 



along ; and whether in his lectures, in so- 
cial converse, in court, wherever he was, 
he had a most delightful way of saying 
things, which impressed themselves as ut- 
tering the foundation principles of the 
common law upon the minds of his hear- 
ers in a way that I for one have succeeded 
in carrying always through a long pro- 
fessional career." 

« « « 

Of the modem system of studying law 
by original research, Mr. Ghoate said : 
** There are results of this system which I 
do most heartily approve. It sends to 
the' great cities of this Union young men 
annually, far better equipped with legal 
knowledge, far better equipped with the 
fundamental principles which are to pre- 
pare them for the practice of the law, than 
any of their predecessors enjoyed. And 
I think we may safely say that we practi- 
tioners at the New York bar welcome all 
we can get of them. There is only one 
trouble, and that is that they know alto- 
gether too much. They know it all; and 
there are none of us old men in the law 
who cannot learn a great deal from them. 
But it is their misfortune that at the out- 
set they are top-heavy ; and it is only 
when, after six months or a year of run- 
ning about our streets, they have learned 
that the legs are quite as important to the 
young lawyer as the brain, that they make 
themselves really as useful as you intended 

them to be." 

«^ « « 

Of his friend, Mr. Garter, Mr. Ghoate 
said : ** I regard it as one of the greatest 
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privileges of my professional life that I 
was able to sapplement a two years' coarse 
at Harvard with a period of a few weeks' 
discipline in the office of Mr. Carter. He 
already gave promise of that actnal lead- 
ership which long ago he vindicated. 
And I shonldnot have believed it if^ when 
I was sitting nnder his tuition^ it had 
been foretold to me that for nearly forty 
years I should be pitted against him in 
the contests of the profession, and that 
never once in all that time would the 
close personal harmony that existed be- 
tween us be even ruffled. We have al- 
ways, as adversaries at law, struggled 
mightily, but eaten and drunk as friends.'' 

« « « 

Of '' America, the Paradise of Law- 
yers," Mr. Ghoate said: "Now let me 
say another word for the encouragement 
of the graduating class. I consider that 
America is the paradise of judges and 
lawyers, especially of lawyers. And when 
any pessimistic views are expressed, any 
doubts of what these coming lawyers are 
to do, I say to them, ' Gome to New York; 
Mr. Garter will soon be retiring, and will 
leave room for a thousand men.' I would 
like more time to learn why it is that snch 
an enormous number of lawyers and of 
judges are required to meet the modest 
wants of the American people. Take our 
State of New York, with its 7,000,000 
of people. It has 70 judges of the 
Supreme Gourt, besides 7 judges of the 
Gourt of Appeals, 3 Federal judges and 1 
judge in each county, 60 in number, for 
probate and local business, making 140 
judges to meet the wants of 7,000,000 of 
people; while, as I understand it — I 
may be mistaken — England, with her 
30,000,000 of people in round numbers, 
finds 32 judges of the first-class ample for 



all her wants. Now, there is a question 
which young lawyers have got to study 
out. I believe myself that ways will be 
discovered for economy in the adminis- 
tration of the law ; and it is because young 
men, with all the enlarged ideas that they 
gather, will be able to grapple with snch 
serious and difficult questions that I 

throw out the suggestions." 

« « « 

The following dicta by Judge Oliver 
Wendell Holmes, of Massachusetts, were 
also delivered at the same dinner. He 
said : 

'^Learning, my learned brethren, is a 
very good thing. I should be the last to 
undervalue it, having done, I hope, mj 
share of quotation from the year books. 
But it is liable to lead us astray. The 
law, so far as it depends on learning, is 
indeed, as it has been called, a govern- 
ment of the living by the dead. To a 
very considerable extent, no doubt, it is 
inevitable that the living should be so 
governed. The past gives us our vocabu- 
lary and fixes the limits of our imagina- 
tion. We cannot get away from it. There 
is, too, a peculiar logical pleasure in show- 
ing, in making manifest, the continuity 
between what we are doing and what has 
been done before. But the present has a 
right to govern itself so far as it can; and 
it ought always to be remembered that 
historic continuity with the past is not a 
duty, it is only a necessity. I hope the 
time is coming when this thought will 
bear fruit. 

** An ideal system of law should draw 
all of its postulates and its legislative 
justifications from science. As it is now 
we depend upon tradition or vague senti- 
ment, or the fact that we never thought 
of any other way of doing things, as our 
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only warrant for mles which we enforce 
with as mach confidence as if they em- 
bodied a recorded wisdom. What reasons 
of a different sort can any one here give 
for believiog that half the criminal law 
does not do more harm than good ? Onr 
forms of contract, instead of being made 
onoe for all, like a yacht, along lines of 
least resistance, are accidental mlings of 
early nations, concerning which the 
learned dispate. How much has reason 
had to do in deciding how far, after all, it 
was expedient for the State to meddle with 
domestic relations ? And so I might go 
on through the whole law. 

*' The Italians have gone to work upon 
the notion that the foundations of the 



law ought to be scientific. If our civili- 
sation is not destined to an eclipse, I be* 
lieve that the regiment or division that 
follows us will carry that flag. Our own 
word seems the last always ; and yet 
the diflbrence between an argument in 
Proudhon and one in the time of Lord 
Ellenborough, or even between that and 
one of our own day, is as marked as the 
difference between Cowley's poetry and 
Shelley's. Other changes as great will 
follow. And so the eternal procession 
moves on: we in the front for the moment, 
and, stretching away against the inaccessi- 
ble sky, the black spear^heads of the army 
that has been moving in continuous line 
already for nearly a thousand years.'' 



RIGHTS OF A PROPERTY OWNER AGAINST AN ELEVATED 

RAILROAD. 



BY R. H. C. 



It is a f andamental principle that the 
state can condemn private property for a 
pnblic use by compensating the owner for 
the taking thereof. This is expressly pro- 
yided for by the New York Oonstitntion 
(Art 1, §§ 6, 7). It has long been settled 
that surface railroads are pnblic nses, 
Andrews, J., saying in matter of Niagara 
Falls and Whirlpool Rapids Railroad Go. y 
108 N. Y., p. 386 : " The ground upon 
which private property may be taken for 
railroad purposes is primarily that rail- 
roads are highways furnishing means of 
communication between different points^ 
promoting traffic and commerce, facili- 
tating exchanges, in a word, are improved 
ways*'' It therefore is evident that ele- 
vated railroads are pnblic uses, for what 
else are they but ''improved ways ''for 
the conveying of persons from one part of 
a city to another ? 

As to the question of compensation, 
there are two classes of cases : one where 
the fee of the land is in the adjoining 
owner, subject to the easement of a pub- 
lic way^ the other where the fee is in the 
public. By the first class, if the fee is in 
the adjoining owner, then by the New 
York decisions telegraph lines, surface 
roads for horse or steam and elevated rail- 
roads put upon the land extra burdens 
which must be compensated for. 

In Eels t;. American Telephone and 
Telegraph Company, 143 N. Y., 133-139, 
Peckham, J., says : " The title to the fee 
of the highway generally remains in the 



adjoining owner and heretains the owner- 
ship of the land, subject only to the 
public easement. * • * Although the 
purpose of a pnblic highway is for the 
passage of the public, it may be concluded 
that the land forming such highway was 
not taken for the purpose of enabling the 
public to pass over it in the then known 
vehicles. • •  Still the primary law 
of the highway is motion, and whateyer 
vehicles are used or whatever method of 
transmission of intelligence is adopted 
the vehicle must move and the intelligence 
be transmitted by some moving body 
which must move along the highway, 
either on or over, or, perhaps, under it, 
but it cannot permanently appropriate any 
part of it." 

Bat the second class, where the fee is in 
the public, has given the most trouble, 
and has been only decided in compara- 
tively recent years. The abutting owner 
has the easements of light, air and acoese 
upon the highway, and must be compen- 
sated for any interference with these rights. 
In New York it has been decided that 
neither a horse railway (People v. Kerr, 
27 N. Y, 188), nor a steam railway 
(Pobes V. R. W. ft 0. R. R. Co., 121 N. Y., 
505), laid on the surface is an interference 
with these easements. But if the railroad 
company abuses its privilege and inter- 
feres with the abutting owner's rightSy 
then damages can be recovered (Mahady v. 
Bushwick R. R. Go., 91 N. Y., 148). 

This brings us to the important qaea- 
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tion : do derated nilroadB interfere with 
the eMements of light, air and aoceai of 
abutting owners ? The earliest oases of, 
Matter of N. Y. Bleyated B. B. Co., 70 
K T., 337, and Matter of Gilbert Bleyated 
B. B. Co., id., 361, whioh were decided in 
1877, only held that the Bapid Transit 
Act, providing for the oonstmction of the 
deyated roads, was constitntionaL The 
judges made it dearly understood that 
tbey did not pass upon whether the abut- 
ting owners should be compensated or 
not 

In 1883 this question came squarely be- 
fore the Oonrt of Appeals in the leading 
case of Story v. N. Y. Elevated B. B. Oo^ 90 
N. Y., 122. There it was decided by the 
dose Tote of four to three that an ele- 
Tsted railroad interfered with the ease- 
ments of light, air and access of abutting 
owners. Danforth, J., speaking of the 
right to have a public street kept open, 
said : " The right thus secured was an 
incorporeal hereditament; it became at 
once appurtenant to the lot and formed 
an integral part of the estate in it. It 
follows the estate and constitutes a per- 
petual incumbrance on the land burdened 
with it. From the moment the lot be- 
came the dominant, and the open way or 
street the servient tenement, e e e 
This in effect was an agreement that if 
the grantee would buy the lot abutting on 
the street he might have the use of light 
and air over the open space designated as 
a street. * * * He therefore has an 
interest in that land, and when it is sought 
to dose it, or any part of it, above the 
surface of the street, so that light is in 
any measure to his injury prevented, that 
interest is to be taken, and one whose lot, 
acquired as this was, is directly dependent 
for a supply, becomes a party interested 



and entitled not only to be heard but to 
compensation. The easement is properly 
within the meaning of the Constitution 
and the statutes authorizing the construc- 
tion of the defendant's road, as well as the 
warehouse upon the lot, by which it was 
used and enjoyed, and the owner is, within 
the Act of 1850, ' a person having an 
estate or interest in real estate/ so that if 
proceedings were instituted to condemn 
the street for railroad uses he would, as 
one of those persons whose estate or in- 
terests are to be afliMsted by the proceed- 
ings, be entitled to notice of the same and 
compensation." In the same case Tracy, 
J. (p. 169) : '' Oan- the street be lawfully 
appropriated to such a structure without 
making compensation to the plaintiff for 
his easement therein P If one road may 
be authorised to be constructed upon two 
series of iron columns placed in the street, 
another may be authorised to be sup- 
ported upon brick columns or upon brick 
arches spanning the street e e e 
Thus an open street would be converted 
into a covered way and so filled with col- 
umns or other permanent structures as to 
be practicdly impassable for vehicles.'' 

Ubi jus ibi remsdium is a well-known 
maxim. 

When once the courts decided that the 
elevated structures violated the rights of 
light, air and access they proceeded to for- 
mulate rules for compensation. 

In the Story case there was no decision 
as to the measure of damages, for that 
question was not before the court 

Laher v. Met Bl. B. B. Oo., 104 N. Y. 
268, followed the Story case. In that 
case the parties had agreed upon the per- 
manent injury to the property as the 
measure. They differed only upon this 
one particular, whether the damage done 
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by smoke, steam, dust and cinders should 
be included. As to this the Court held 
that as the road was permanent the dam- 
ages caused by the smoke, etc., would be 
permanent, and hence should be included. 

Pond V. Met El. E. R Co., 114 N. Y., 
186, followed. The damages in this case 
were held to be those sustained by the 
plaintiff prior to bringing the action. 

The Lahr case was distinguished in 
that the parties had agreed upon the per- 
manent diminution in the value of the 
premises as the measure, but in the Pond 
case no such arrangement had been made. 

In Shepardt;. Manhattan Elevated Bail- 
road Company, 117 N. Y., 442, it was held 
that as the defendant's road was a contin- 
uous trespass upon the plaintiff's rights 
and if prosecuted at law would entail re- 
peated suits, equity would grant relief. 
This it would do by granting incidental 
damages in money, thus avoiding a mul- 
tiplicity of suits. 

In Tallman v. M. £. B. B. Co., 121 
N. Y., 119, it was held that, '' As a basis 
for estimating the damages the lots must 
be taken as they are used during the time 
embraced in the action, and the plaintiff^s 
recovery must be confined to the dimin- 
ished rental as usable value of the lots 
just as they were.'' In this case the plain- 
tiff had left the lots comparatively unim- 
proved, but at one time he had planned to 
put up a block of dwelling houses. The 
Court held that to indemnify him for 
what he might build was to give specu- 
lative and contingent damages. Diminu- 
tion in the rental value of premises has 
been taken as a good standard of dam- 
ages, the amount being left to the jury, 
Andrews, J., saying in Williams v, B. E. 
R B. Co., 126 N. Y., 101. '* There was no 
error in permitting the jury to award 



damages for loss sustained through the 
inability of the plaintiff to rent the houses 
from time to time, while the work was 
going on and after the completion of the 
road, where such loss could be traced to 
the operations of the defendant.'' 

In 1891 the case of Pappenheim v. 
M. E. B. B. Co., 128 N. Y., 436, was de- 
cided, holding that while in an action at 
law permanent damages for continuous 
trespass to property could not be recov- 
ered, yet equity would grant relief with 
incidental damages for the permanent con- 
tinuance of the trespass. Peckham, J., 
holding: "In an action at law the owner of 
the property interfered with or trespassed 
upon cannot recover damages to his 
premises based upon the assumption that 
such trespass is to be permanent. He can 
recover only the damages which he has 
sustained up to the commencement of the 
action. The judgment entered for the 
damages sustained does not operate as a 
purchase of the right to continue the tres- 
pass. But the owner may resort to equity 
for the purpose of enjoining the oontinu- 
ance of the trespass, and to thus prevent 
a multiplicity of action at law to recover 
damages, and in such action the Court 
may determine the amount of damage 
which the owner would sustain it the tres- 
pass were permanently continued, and it 
may provide that upon payment of that 
sum the plaintiff shall give a deed or con- 
vey the right to the defendant, and it will 
refuse an injunction when the defendant 
is willing to pay upon the receipt of a con- 
veyance. * * * It provides that if 
the conveyance is made no injunction 
shall issue." In estimating what rule 
should be made for fixing the compensa- 
tion Peckham, J., says : " In such case 
the inquiry must be what would be the 
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fftir market value of the whole property at 
the time of condemuatioiii without the 
railroad, and the difference between that 
sum and the present market value of the 
property left, with the railroad in exist- 
ence, would constitute the measure of dam- 
ages to which the owner would be entitled.'' 

Expert testimony of real estate brokers 
is admissible to prove the present value of 
the premises, but not to prove what the 
value would be under other circumstances 
on the ground that such evidence is specu- 
ktive (Roberts v. N. Y. E. K. K. Co., 
129 N. Y., 455 ; but see 147 N. Y., 322.) 

So far the cases involved only damage 
to the abutting owner. No case had been 
decided where the elevated road had not 
only been no detriment to, but even had 
euhanced the value of the abutting prem- 
ises. This state of things would occur 
where the elevated ran through unim- 
proved portions of the city. These lands, 
owing to the convenience of transporta- 
tion, would become built up and conse- 
qnently increase in value. If the prop- 
erty has increased in value and that in- 
crease has been caused by the building of 
the elevated road, then surely it would be 
most unjust to allow the land owner to be 
compensated when he has received no 
damage. 

In Bohm v. A(. E. B. B. Go., 129 N. 
Y., 576, decided in 1892, the plaintiff 
owned lots situated on Second avenue be- 
tween One Hundred and Sixteenth and 
One Hundred and Seventeenth streets. 
New York city. The defendants re- 
quested the trial court to find : '' Twen- 
tieth. The existence and operation of 
the defendant's railroad in Second avenue 
has greatly increased the population of 
the locality in which the plaintiff's prop- 
erty is situated and has brought traffic 



into Second avenue. The plaintiff's prop- 
erty has thereby incidentally been bene- 
fited." '' Twenty-first. Since the year 
1880 there has been a general rise in the 
value of real estate situated upon Second 
avenue, and this increase in value is 
largely attributable to the existence and 
operation of the defendant's railroad." 
The trial court refused so to find, and ex- 
ception was taken. The Court of Appeals 
sustained the exception. It was held that 
when it appears that there has been 
neither a decrease in value nor any pre- 
vention of an increase caused by the rail- 
road the plaintiff is entitled only to nomi- 
nal damages. In his opinion Peckham, 
J., holds: "They the [defendants] say it 
appears by the uncontradicted evidence 
that the railroad largely caused the in- 
crease in value of all the lands on Second 
avenue, including the plaintiffs' lots, and, 
as I have said, the evidence bears out such 
claim. If this be the fact, how can it be 
said that the plaintiffs have suffered dam- 
ages? There is no shadow of evidence 
that if the defendants had not taken this 
property and built their railroad the prop- 
erty of the plaintiffs would have been as 
valuable, or anything like as valuable, as 
it is. The plaintiffs have, in truth, been 
specially benefited by this railroad, al- 
though quite a number of others have 
also participated therein. This special 
cause is the railroad, and a special benefit 
may result to many from such special 
cause. The fact that other property in 

the vicinity and in the side streets has 
been more than proportionately increased 

in value by reason of the existence of the 
defendants' road is not of the slightest 
importance upon the question of whether 
the plaintiffs have been injured by the de- 
fendants' conduct." 
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In the same year the case of Storok v. 
M. E. & R. Go., 181 N. Y., 614, came be- 
fore the Oonrt of Appeals. In that case 
the plaintifE's oTidence showed that the 
portion of the street upon whioh the 
plaintiff's premises abutted and the side 
streets in the neighborhood had been 
more or less settled and built upon prior 
to the construction of defendant's road, 
that they erected station-houses near, 
which with tracks practically coTered over 
the whole street in front of said premises, 
shutting off much of the light from the 
building thereon, and that the rental yalue 
had been prejudicially affected by the op- 
eration of the road, that while the prop- 
erty on the street had increased in value 
since the construction of the road it was 
only by a small percentage, while prop- 
erty on the side streets had nearly doubled 
in value. Held that the evidence justi- 
fied the trial court in drawing a conclu- 
sion of damage and that the Court of Ap- 
peals would not interf ere« This case was 
distinguished from the Bohm casein that, 
in the Bohm case, it was held ''that if 
the evidence showed no injury but only 
benefits to the abutting owners in an 
actual increase of fee and rental values of 
their property, then it would not be per- 
missible to conjecture as to results nor 
just to uphold a claim of damage resting 
in pure theory and not upon the facts in 
the case/' In the Storck case the actual 
damage was proved to the plaintiff's build- 
ing by the erection of the station in that 
its rental value had decreased. '' The ar- 
gument of the appellant's counsel ad- 
vances the proposition that as there was, 
in fact, an increase, or appreciation in the 
value of plaintiff's property, since the de- 
fendants came into the avenue with their 
railroad, the plaintiff has not been dam- 



aged, and that the fact that the property 
in the side streets or in parallel avenues 
has been more benefited, furnishes no evi- 
dence of injury. The decision in the 
Bohm case does not justify the argument 
to the extent probably intended here." 

Bischoff V. N. Y. K B. R. Co., 138 N. 
Y., 257, was decided in 1893, following 
the doctrine of the Bohm case, Andrews, 
Oh. J., saying : '' The damages and the 
compensation to be paid are measured by 
the balance of injury over benefits, and, 
in ascertaining them, the advantages and 
the disadvantages are to be considered, 
and the benefits, whether general or special, 
from the construction and operation of 
the railroad which tend to counterbalance 
the disadvantages are to be taken into 
account in reaching the final result.'' 

The case of Bookman v. Elevated R. R., 
147 N. Y., 298, decided in October, 1895, 
followed the doctrine of the Bohm case 
giving as a rule of damages. If, in an 
action by an abutting owner against an 
elevated railroad, the proof shows that be- 
fore the coming of the elevated road in 
the particular locality that locality was 
substantially or mainly vacant and not 
built up, and that after the road came the 
building and improvement swiftly fol- 
lowed, accompanied by steady and serious 
increase of value, no damages should be 
awarded and the complaint should be dis- 
missed, even though the side streets had 
appreciated more rapidly than the avenue 
occupied by the elevated road. But if the 
proof shows that the elevated road has 
occupied a locality already substantially 
built up, in which normal city growth is 
operating and seriously increasing values, 
but as a consequence of the road the natu- 
ral advance has halted or palpably les- 
sened, while in the adjacent side streets 
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it oontinaeBy there is possibly an infer- 
enoe of fact that the abutter has been in- 
jured. 

The Storck case is distinguished as an 
exceptiou in these words by Finch, J. : '^It 
is Tery rare that in any case or any locality 
where the yalue of the property has largely 
increased from the date of the coming of 
the road and is more or less coincident 
with it that any damages ought to be 
awarded by the process of entangling our 
commoi^ sense in a web of theory. There 
may be'here and there some exception&I 
case. We thought the Storck case was 
one, and affirmed it as such, though with 
much doubt and hesitation. * * That 



case was not intended to oyerrule the 
Bohm case, and must be deemed excep- 
tional and to stand on its own facts.^' 
Malcolm v. Elerated Railroad, 147 N. Y., 
808, followed, and was decided by the same 
rule. Like the Story case, both of these 
cases were decided by the dose yote of 
four judges to three. 

To sum it all up, then : easements of 
light, air and access of an abutting owner 
are property; the erection of an eleyated 
road interferes with them, for which com- 
pensation must be made; but if instead of 
decreasing the yalue of the premises it 
enhances it, then only nominal damages 
will be awarded. 
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Thb case of Holden v. PenDsylvBnis 
Bailroad Go., decided a few months ago 
by the Supreme Conrt of Pennsylvania 
and reported in 32 Atl. Bep. at page 103^ 
is a good illustration of the danger to 
which eztrayagance of language may ex- 
pose a lawyer. 

In that case the plaintiff brought suit 
for injuries sustained in a grade crossing 
accident, the defendant's locomotive run- 
ning into plaintiff's carriage as it was 
crossing the track. On the trial before 



the Court of Common Pleas, plaintiff's 
lawyer made these wild assertions without 
submitting proofs to substantiate them : 

" If ever corruption was resorted to in 
a case, this is the case/' 

This railroad crossing ''is a death-trap 
put there by these men [t. s. the B. R. 
Co.] for the purpose of taking the lives of 
their fellow men." 

The company's detective is ''a ghoul 
with a human face, but the heart of a 
beast" 

"They [the Railroad Co.] may bully 
the venal, but the day has come when they 
must cease the attempted system of 
terrorizing witnesses who swear against 
them." 

** Hughes and Cahoon are lying with 
the hope of being paid for their dishonest 
and dastardly service. These two infa- 
mous perjurors should be avoided. It be- 
comes your duty aud mine to stamp these 
perjurers as the tools of a company. They 
are infamous birds of prey." 

The case was reviewed in the upper 
court, and the language quoted above was 
commented on as follows : 

'' The comments of counsel complained 
of * * justly deserved the severe cen- 
sure of the Court. We can discover noth- 
ing to palliate them in the least degree. 

 **  It was the plain duty of the 
court to withdraw a juror and continue 
the cause. * * That practice deserves 
to be widely extended, so that counsel who 
indulge in the habit of making such com- 
ments may be properly admonished that 
they can not do so except at severe cost to 
their clients and themselves." 

In a recent case in Missouri, State v. 
Young, 12 S. W. Rep. 879, it was held to 
be reversible error in the lower court to 
allow a district attorney to state in his ar- 
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gmnent that '' the defendant is a mean, 
low-down, wicked, dirty deyil.'' 

''The statement aboYO copied," sayi 
Judge Sharawood, ''was mere personal 
ftbnse ot the prisoner and not to be toler- 
ated in any tribunal calling itself a court 
of justice." 

In the case of Commonwealth v. Bruner, 
11 Pa. Co., Ct Bep. 428, where the dis- 
trict attorney spoke of the defendant as 
"one who was bom with the devil in 
him," ''one who had no taste for any- 
thing else only for the commission of 
crime," " a reprobate who has never done a 
right thing in his life, or a deed of hon- 
esty in his life," it was held that it was 
sufficient ground for granting a new trial. 

The New York Law Journal in com- 
menting on the case first mentioned states 
an important truth : 

'* Intemperate denunciation will often 
produce a reaction in favor of the subject 
of attack, when a calmly argumentative 
arraignment would have brought an audi- 
ence into harmony with a speaker's senti- 
ments. * * A strong case can be won 
by soberly calling things by their right 
names, and we do not think that weak 
esses are often won by passionate and 
maudlin rhetoric." It then recalls a case 
where, " the members of a jury, after ren- 
dering a verdict in the teeth of bitter in- 
vection, remarked to the successful coun- 
sel that regret was felt in the jury-room 
because an additional award could not be 
given for defamation of character." 

At first thought it seems as though an 
attitude hostile to your opponent was more 
effective. Lincoln's client was worried, 
as we all remember, because Lincoln stated 
his opponent's case with such ability and 
fairness. But Lincoln won his case. It 
is generally safe to follow Lincoln. 



Wl quote the following from a recent 
issue of a leading daily paper: "The 
verdict is in my opinion the death blow 
to libertinism. It was a splendid vindi- 
cation from twelve conscientious men, who 
clearly recognized the duty before them, 
their duty to the prisoner and to the com- 
munity at large, which holds so highly 
the virtue of its homes." 

Such were the comments made or pur- 
ported to have been made by the senior 
counsel for the defense shortly after the 
acquittal of David Hannigan, tried for the 
murder of his sister's betrayer. We in 
no wise wish to comment upon the merits 
or verdict in this case, but we cannot for- 
bear remarking upon the sentiments ut. 
tered by one of the leading members ot 
the New York Bar. These words, of 
course, were spoken after the intense ex- 
citement of a peculiarly sensational trial, 
and consequently bear little weight in 
themselves, but they seem to illustrate, 
not only the popular, but to a great extent 
the professional attitude toward a class of 
cases far too common in this country to- 
day. The defender of the home, so-called, 
and the slayer of the paramour, is one of 
the inheritances that has come down to 
us from our barbaric ancestors, from ages 
when justice sprang from the blood bond 
and family ties, an inheritance made more 
sacred by the honor-code of chivalry. It 
has taken many years to outlive the duel; 
it apparently will take many more to sur- 
vive this custom. 

Among the greatest insults to American 
civilization today, the one for which we 
have to blush almost daily before the eyes 
of other nations, is the lynch law of the 
Southwest. We in the East congratulate 
ourselves upon having outgrown these out- 
rages, and yet we find the frequent occur- 
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rence of crimes very similar in natare, 
which not only do not meet with disap- 
proval bnt even with applause. 

No possible excuse can be made for the 
murdering husband upon the theories of 
defense or of preyention of a wrong. 
^^ That he is maddened by his injuries/' as 
an eminent writer recently expressed it, 
^'is the only excuse for the injured hus- 
band's doing murder, or becoming a law 
unto himself/' But such an excuse is no 
justification in the eyes of the law, par- 
ticularly, as is frequent in the cases, the 
act arises from no sudden provocation or 
disclosure^ but is the result of careful pre- 
meditation. 

The fault therefore is either in our civi- 
lization or in our laws. Adultery is, in 
New York, no crime, and the only pre- 
vention or remedy for a breach, or wilful 
destruction of the purity of the home, 
lies in a civil suit for compensatory 
damages. 

Public sentiment must either be changed 
and educated to the methods of the Civil 
Code, or else (and this remedy certainly 
seems the morp practical) we must amend 
the Penal Code itself and institute some 
more effective and severe prevention for 
the causes of these crimes than a suit for 
damages. Thus the ^'virtue of the home'' 
(in the language of our quotation) may 
be defended, and the last genuine excuse 
for this applauded defender be wiped 
away. 

MoDEBir legislation and modem adju- 
dication in corporation law are doing 
much to bring confusion into the realms 
of a never well-defined subject. This con- 
fusion is euhanced by the tendency of 
modem text-book writers to subject to 
analysis so complicated a mass of decisions 



and statutes in the oft-times vain efforts 
to formulate general rales and principles 
applicable to all of certain classes of cases. 

Out of this chaos of corporation law 
there are many well-defined but not al- 
ways invariable rules which have managed 
to hold their own and whose validity as 
law is seldom questioned. 

But even these established principles 
are at times put to the strongest test by 
some powerful corporation which, in hope 
that in their particular case the rule may 
be departed from ^'for working out sub- 
stantial justice," carries its case to the 
highest courts. 

The question of the validity, as con- 
tracts of subscriptions for stock in a cor- 
poration yet to be organized, and, further, 
whether upon the organization of the cor- 
poration such subscriptions become bind- 
ing upon the subscribers, are two ques- 
tions which are arising continually before 
the courts in the different States, and 
upon which happily are almost uniform 
decisions. 

Let us consider them in their order. 
Can the mere signing of a subscription 
book of a corporation not yet in existence, 
where nothing further is done on either 
side, constitute a valid contract? 

This may be attacked upon two grounds, 
absence of consideration and want of suffi- 
cient parties. 

The first objection may be overruled by 
the convenient but nevertheless well- 
established rule that the mutual promieoB 
of the several stockholders is a sufficient 
consideration. However much this rule 
has been attacked or however illogical it 
may appear, it stands as law to-day, and 
perhaps is as good a reason as any for ao- 
counting for a consideration where one 
ought to be. 
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The next groond is on the question of 
parties. 

Can a person or body of persons not in 
existence contract or be contracted with? 
Obyioasly not on fundamental principles 
of contracts. May it, howoTer, be so 
represented by an agent as to enable it to 
contract though not in existence? 

Again we answer in the negatiTO, for 
one cannot be an agent unless he has a 
principal. 

Thus our contract must fall, not from 
lack of consideration, but from want of a 
party on the other side. 

The contract relationdhip having never 
existed, the query naturally presents itself 
as to what position a subscriber stands in 
relation to the proposed corporation. 

Numerous cases have passed upon this 
point, and the question now seems well 
settled upon good authority that one who 
subscribes for stock in a corporation not 
yet in existence stands in the same posi- 
tion as one who merely offers to contract 
and whose offer is revocable at any time 
before acceptance. 

Engine Co. v. (Green U3 Pa. St), 
which was an action brought against one 
who had been actively engaged in organ- 
izing an engine company and who had 
himself subscribed for twenty shares. 
Upon his writing to the chairman of the 
meeting for the organization of the cor- 
poration that for reasons satisfactory to 
himself he withdrew his subscription it 
was held that defendant had a right to 
withdraw his subscription at any time be- 
fore the organization of the corporation. 

In Beal Estate Go. v. Tower 156 (Mass., 
82), where an action was brought on sub- 



scription for stock in a corporation yet to 
be organized, the Court held that at the 
time when the defendant signed the sub- 
scription paper declared upon, it was not a 
contract for want of a contracting party 
on the other side; that, while such sub- 
scription may become a contract after he 
agreed to take stock in plaintiff's com- 
pany before incorporation, held that when 
the corporation has been organized, still 
until the incorporation is effected, and the 
subscription is accepted, it is a mere propo- 
sition or offer which may be revoked like 
any other unaccepted proposition or offer. 

Finally, in a recent Maine case, decided 
in February, 1895, where the question 
again came up, the language of the Court 
was as follows : " A subscriber to the 
capital stock of an unorganized business 
corporation has a right to withdraw from 
the enterprise, provided he exercises the 
right before the corporation is organized 
and his subscription is accepted. Such a 
subscription is not a completed contract 

This brings us to the second question 
under discussion. 

After the organization of the corpora- 
tion does the subscription become bind- 
ing upon the parties subscribing? Does 
the contract relation exist? 

This is practically answered by what has 
been stated before. 

Upon the organization of the corpora- 
tion the other necessary party comes into 
existence, and, the question of considera- 
tion being already settled, and, further, 
assuming legality of purpose and ability 
of parties, a valid contractual relation is 
consummated, which may be enforced by 
either party. 
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After the passage in Georgia of the 
severe laws agaiust gambling, Judge 
Dooly was yery rigid in their enforcement. 
At the close of a session of the Superior 
Court, the judge had retired to rest, but 
the noise of a faro table in the adjoining 
room disturbed him so much that he got 
up, dressed, and went in and told them 
that he had tried all legal methods to 
break them up aud had failed, and now 
he was determined to adopt another plan. 
Before the night had closed he broke the 
bank, and told the parties to clear out, 
and be more careful in the future how 
they interfered with the Court. — Oreen 
Bag. 

A CoNSTBUCTiYE, if not an actual, fraud 
to obtain cheap rates of freight, which re- 
lieves the carrier from liability for loss of 
the goods, is held in Shakt v. Illinois 
Cent. R. Co., 94 Tenn. 668, 28 L. E. A. 
176, to be shown where an intelligent man 
ships in a basket with a rope around it 
valuable goods, such as silks, satins, laces, 
curtains and other things, most of which 
are kept for sale by his wife, and remains 
silent when he hears them designated as 
'' household goods,'' on which the rate is 
much less than on merchandise. 

That a person may be a trespasser when 
passing over private grounds by a danger- 
ous route which the owner directs him to 
take in leaving the premises is held in 
Kansas City, Ft. S. & M. R. Co. v. Cook 
(Mo.) 28 L. R. A. 181, where the tres- 
passer had entered a railroad yard in 
violation of rules, and was ordered off by a 



different route from that by which he en- 
tered. 

The new Recorder of the City of New 
York, on the first day of his beginning 
his term, was reported as having reproved 
a young lawyer for indulging in ex- 
traneous pleasantry. He might be re- 
minded of Lord Chief Justice Earle — in 
office thirty years ago — who said to a 
counsel who apologized for a sally of wit 
that disturbed the court room with 
laughter: ''The Court is very much 
obliged to any learned gentleman who 
beguiles the tedium of a legal argument 
with a little honest hilarity." — Barrister. 

A Policy of insurance issued by an 
agent to himself as receiver is held invalid 
in Wildberger t;. Hartford F. Ins. Co. 
(Miss.) 28 L. R. A. 220, unless the in- 
surance company consents to the policy. 

The remission of a portion of a debt by 
voluntary credits, in order tobringa claim 
within the jurisdiction of an inferior 
court, is upheld in Hunton v. Luce (Ark.) 
28 L. R. A. 231, with which case are 
collated the numerous and somewhat con- 
flicting authorities respecting the effect of 
voluntary credits to bring a debt within 
the jurisdiction of a court. 

A Well-known barrister relates the 
following story with great gusto. Some 
time ago he had under cross examination 
a youth from the country who rejoiced in 
the name of Sampson, and whose replies 
were provocative of much laughter in the 



THE 0OTTN8ELLOR. 



87 



oonrt ''And so,** qnestioned the bar- 
rister, " 70a wish the Ooart to belieye that 
70a are a peaoabl7 diflposed and innolten- 
UTe kind of person? '* 

" Yes.'' 

'' And 70a liaye no desire to follow in 
the steps of 7oar illustrioos namesake and 
smite the Philistines P " 

''No, Fye not/' answered the 7onth. 
" And if I had the desire I ain't got the 
power at present." 

" Then 70a think 7on wonid be able to 
cope snocessfnU7 with a thousand enemies 
and atterl7 route them with the jawbone 
of an ass?" 

" Well," answered the ruffled Sampson, 
" I might tr7 when 70U hare done with 
the weapon." 

Thb surplus water of a dam lawf nll7 
made in a rirer to 8uppl7 a canal past 
some rapids, in order to aid navigation, 
is held in Patten Paper Oo. v. Kaukauna 
Water Power Oo. 90 Wis. 370, 28 L. B. A. 
443, to be subject to the rights of lower 
riparian proprietors, and it is held that 
the State could not to their detriment 
divert the water through the canal and 
8luioewa78 for the operation of mills on 
the canal bank. 

Thb name of a patented article is denied 
protection as a trademark after the patent 
expires, in the case of Dover Stamping 
Works 1;. Fellows, 163 Mass. 191, 38 L. 
B. A. 448 — ^at least if the word was used 
merel7 as the name of the patented thing 
without an7 special or distinguishing use. 

A FoRFBiTUBB of the charter of a munic- 
ipal corporation is held in Hombrook v. 
Blm Grove (W. Ya.) 28 L. B. A. 416, to 
be enforceable, if it can be enforced at all, 
b7 the State onl7 and in a direct proceed- 



ing. But the Court raises the quer7 
whether such a forfeiture can be declared 
b7 an7 judicial proceeding. In this case 
there was an attempt to enjoin the col- 
lection of taxes on the ground that the 
charter had been forfeited. 

The Object op Law. 

Law was designated to keep a State in peace ; 
To punish robbery, that wrong might cease ; 
To be impregnable, a constant fort, 
To which the weak and injured might resort ; 
But these perverted minds its force employ ; 
Not to protect mankind, but to annoy ; 
And long as ammunition can be found. 
The lightning flashes, and its thunders sound. 

Crabbe. 

Thb president and general manager of 
a corporation are held personaIl7 liable in 
Kunnell7 v. Southern Iron Go. (Tenn.) 
38 L. R. A, 421, for damages caused to 
a riparian proprietor b7 the operation 
of ore washers in the compan7's business. 
With the case are presented the other 
authorities on the personal liabilit7 of 
officers of a corporation for its torts or 
negligence. 

Air injunction against a strike and bo7- 
cott b7 a printers' union is denied in Long- 
shore Printing & Pablishing Go. v. How- 
ell, 26 Or. 527, 28 L. B. A. 464, on the 
ground that no such irreparable injur7 
was shown to be impending as would jus- 
tif7 reliet The cases on the subject of 
injunctions against strikes are reyiewed 
in a note to this case. 

Ak action for trespass against a railroad 
compan7 using a spur track over plaintiff's 
lands after he had rcToked permission is 
held not to be maintainable in Scarvell v. 
Grand Bapids & I. B. Go. (Mich.) 28 L. 
B. A. 519, on the ground that the railroad 
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company still has saoh possegsion that 
trespass will not lie. A note to the case 
presents the other authorities on the effect 
of a licensee's possession to defeat trespass 
after the license is reyoked. 

Thb fact that a person made the first 
assault upon another whom he killed in 
the coarse of their quarrel is held in Peo- 
ple f^. Button (Cal.) 28 L. B. A. 591» to be 
insufficient to defeat his claim of self de- 
fense if before killing the other he had 
endeavored to avoid further combat. 

Pbbmissiok by a town or city to main- 
tain a private drain in a highway is held 
in Eddy v. Granger (B. I.) 28 L. B. A. 
6179 net to give a vested right which can- 
not be taken away by cutting off the drain 
by the extension of public sewers. 

GoMPBLUNO the defendant in a crimi- 
nal case to stand up to be identified is 
held not to violate the constitutional pro- 
vision against compelling one to be a wit- 
ness against himself^ in People v. Gard- 
ner (N. Y.) 28 L. B. A. 699, and the note 
to the case reviews the conflicting authori- 
ties on the subject. 

A COMMON law dedication of land or an 
easement therein to a railroad corporation 
is held impossible in Lake Erie & W. B. 
Go. V. Witham, 155 111. 514, 28 L. B. A. 
612. The Gourt says no authority can be 
found to support such a dedication, and 
that a railroad company cannot in any 
proper sense be regarded as representing 
the public so as to sustain a dedication. 

Thb summary imprisonment of a wit 
ness by a justice of the peace for a re- 
fusal to answer on an investigation before 
grand jurors is upheld in Re Glark (Gonn.) 



28 L. B. A. 242, where it is decided that 
this constitutes due process of law. 

EviDBNOB on which an indictment was 
found may be used by the grand jury to 
find a second indictment when the former 
is dismissed. State v. Peterson (Minn.) 
28 L. B. A. 324. This case has a note on 
the sufficiency of evidence before a grand 
jury to sustain an indictment 

Thb question whether land standing in 
the individual name of one member of a 
partnership concern belongs to him or to 
the firm is held in Goldthwait t;. Janney 
(Ala.) 28 L. B. A. 161, to be governed by 
the intention of the partners, in respect 
to which parol evidence is competent in 
the absence of written evidence. The an- 
notation to the case presents the large 
number of decisions on the rights and po- 
sition of creditors, purchasers, and other 
third parties, in partnership real estate. 

Thb insolvency of a bank which is rep- 
resented in clearing-house exchanges by a 
member of the clearing-house, with which 
it has a contract for the clearance of its 
checks and with which it has deposited 
money and securities, is held in O'Brien v. 
Grant, 28 L. B. A. 361, 146 N. T. 163, 
not to defeat the right of the member of 
the clearing-house to apply such deposit 
and securities to its reimbursement for 
clearing the checks on the insolvent bank 
on the morning after the insolvency was 
announced, as it was obliged by its oon- 
tract to do. 

An infiammatory charge to a grmnd 
jury is condemned in Glair «;. State (Neb.) 
28 L. B. A. 367, and the case has a note 
on improper infiuence or interference with 
the grand jury. 
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Thb liability of an agent or servant to 
a third person for his own negligence or 
non-feasance, which has been denied by 
mere dicia in nnmerons judicial opinions 
and by numerous text writers, is emphati- 
cally established in Mayer v. Thompson- 
Hutchinson Building Go. (Ala.) 28 L. B. 
A. 433, in which case the manager of a 
corporation was charged with personal lia- 
bility for negligence in respect to the con- 
struction of a building, whereby a person 
passing near it was injured. The note to 
the case reviews the dicia and decisions on 
the subject, showing that in spite of the 
numerous dicta the decision in this case 
was the law. A decision to the same effect 
is that of Oreenberg t^. Wbitcomb Lum- 
ber Go. (Wis.) 28 L. B. A. 439, sustaining 
the liability of an oflScer who was the gen- 
eral managing agent of a lumber com- 
pany, for negligence toward an employe. 

OiTB of Gharles Lamb's best witticisms 
was on an embryo lawyer, his young friend 
Bobinson. On receiving his first brief 
Bobinson called in delight upon Lamb to 
tell him of it. 

^'I suppose,'' said Lamb, ''you ad- 
dressed that line of Milton to it, ' Thou 
first best cause, least understood."' — Lan- 
easier Law Review. 

Obkbral allegations in an indictment 
are held in State t;. Farrington (Minn.) 
28 L. B. A. 895, to be limited and quali- 
fied by allegations of specific facts upon 
which the general allegations are based, 
and the limitation of general by specific 
allegations in an indictment is the subject 
of annotation to the case. 



A BBKAREABLB illustration of an im- 
plied exception to the statute of limita- 
tions is that in Lewey v. H. 0. Frick Goke 
Go. (Pa.) 28 L. B. A. 283, in which a 
cause of action for taking coal firom be- 
neath the surface by extending a mine 
from adjoining premises was held to ac- 
crue only when the discovery of the tres- 
pass was reasonably possible. 

A TBAN8FBB of all the assets and prop- 
erty of a corporation to another company 
in consideration of stock in the latter as 
a permanent investment, and not as a 
mode of winding up, is held in Byrne v. 
Schuyler Electric Manufacturing Gom- 
pany (Conn.) 28 L. B. A. 304, to be ulira 
vir$e and subject to avoidance by any non- 
assenting stockholder, irrespective of the 
profitableness of the transaction. 

A TBLBPHOKB line along a country high- 
way, constructed under statutory author- 
ity, is held in Cater v. Northwestern Bz- 
change Co. (Minn.) 28 L. B. A. 310, to 
be a proper use of the street, and not an 
additional servitude. But this case, as 
well as People v. Eaton (Mich.) 24 L. B. 
A. 72I9 is opposed to a majority of the de- 
cisions found in a note to the latter case, 
as well as to Eels v. American Telephone 
& Telegraph Go. (N. T.) 25 L. B. A. 640. 

Thb fact that a grand juror gives testi- 
mony in favor of the indictment does not 
render the indictment void. Common- 
wealth V. Hayden (Mass.) 28 L. B. A. 318. 
With this case is found an extensive note 
on the competency of evidence before a 
grand jary. 
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The Federal oonrts hare also been ae- 
yerelj arraigoed for nndiie amplification 
of their powers in the matter of receiyere 
of railroad companies^ dne as it is charged 
to their leaning toward such corporations 
and a desire to protect them. This connt 
of the general indictment against the Fed- 
eral judiciary is more folly and elaborately 
treated in a memorial presented to Con- 
gress by the Legislature of South Caro- 
lina than anywhere else. The occasion 
for the protest was the commitments for 
oontempt by the Circuit Court of the 
United States sitting in South Carolina 
of certain State officers. In one case the 
oontemnors were taxing officers^ who, 
though they knew the property to be in 
the hands of the receiver of the Federal 
oonrty without any application to the court, 
seised it for taxes. In the other case a 
Gonstable without search warrant broke 
into the warehouse of a railroad in the 
hands of the court's receiver and seized a 
eask of liquor on the ground that it had 
been transported into the State contrary 
to the provisions of the State dispensary 
law. The cask had been imported before 
the dispensary law went into effect Lnd 



had been held by the receiver because the 
whereabouts of the consignee could not 
be discovered. The circumstances in each 
of these cases rather indicate a desire on 
the part of the State authorities to seek a 
conflict with the Federal court than an 
aggressive and domineering spirit in the 
latter. When the State authorities in a 
decent and orderly way subsequently ap- 
plied to the court for an order upon the 
receiver to pay the taxes, the objections 
of the receiver were heard and overruled 
and an order made upon him to pay. 

The deep spirit of distrust of the Fed- 
eral courts in which the memorial is 
written may be inferred from one of its 
concluding sentences^ in which the Fed- 
eral courts of equity are referred to as 
^'having been degraded to their present 
position of being feared by the patriotic 
and avoided by the honesf We are per- 
mitted to conjecture that the memorialists 
were not wholly unbiased in discussing the 
decisions of the Federal courts and their 
integrity and standing, when we read the 
statement in the inaugural address of the 
present Governor of the State, who was 
one of the signers of the memorial, that 
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he and the men to whom he was speaking 
in this year of graoe^ 1895, were ** South 
Carolinians by birth and choice. South- 
erners on principle and Americans by 
force of circumstances." 

The main purpose of the memorial was 
to show that the practice of Federal courts 
of equity in appointing receivers to oper- 
ate railroads is a usurpation of authority 
wholly without warrant in the English 
High Court of Chancery, by the procedure 
in which the scope of equitable remedies 
in the Federal courts is usually govemed. 
To establish this, the memorialists relied 
chiefly on the judgment of Lord Cairns in 
the Court of Chancery Appeals in the case 
of Oardner v. The London, Chatham ft 
Dover Company, in which the order of 
the Vice-chancellor appointing a manager 
of the defendant railway on the application 
of a mortgagee of the railway tolls was 
reversed. The judgment was placed upon 
two grounds: first, that the mortgage 
gave no right of sale and liquidation, so 
that the order was really for a permanent 
management of a going business, while the 
practice in courts of equity justified the 
appointment of receivers only until a sale 
and liquidation ; and, second, that by the 
charter of the company the franchises 
were personal and non-assignable, and 
could not be exercised by a receiver. The 
first reason has little or no application to 
the vast majority of cases in which rail- 
road receivers have been appointed in this 
country, for generally the remedy sought 
has been a sale and liquidation, and the 
receiver has thus been appointed to serve 
only until the sale. The second ground 
of the judgment does not relate to the 
competency of a court of equity to man- 
age a railroad or other going business 
through an agent, pendente lite, but only 



to the assignability of franchises, and it 
furnishes as little support as the first 
ground to the claims of the memorial 
The power to mortgage conferred by stat- 
ute on railway companies in this country 
usually contains express authority to mort- 
gage both the railroad and the franchises 
to operate it. The necessary implications 
from this are the right to sell the fran- 
chises with the road at a foreclosure sale, 
and the power of the court in which fore- 
closure proceedings are had, to preserve 
the property with its assignable franchises, 
by temporary custody and operation of the 
road under such franchises pending the 
sale. 

By reference to Lord Justice Baggallay's 
judgment. In re The Manchester & Mil- 
ford By. Co., 14 Ch. D., 667, it appears 
that the result in Gardner's case was a 
surprise to the profession, and reversed 
the practice of appointing managers in 
such cases which had been in vogue in the 
chancery courts of England for ten years 
previous, and which had had the sanction 
of as great a chancery lawyer as Lord 
Hatherly. Moreover, no sooner was the 
decision announced in the Oardner case 
than Parliament passed an act expressly 
authorising the appointment of railroad 
managers by the court of chancery, show- 
ing that, in the opinion of Parliament 
jurisdiction to manage railroads pending 
litigation over them by officers of the court 
was a power that courts of equity should 
have, if they did not already have it. 

The charge of usurpation in the appoint- 
ment of receivers becomes still less main- 
tainable when we consider the history of 
receiverships in this country. Gardner's 
case was decided in 1866. As much as ten 
years before this the Supreme Court of the 
United States, in Covington Drawbridge 
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Co. V. Shepherd, 21 How., US, had re- 
ferred to the practice in the English court 
of chancery to order a receiyer to be ap- 
pointed to manage railways- and other 
corporate property, to take the proceeds 
of the franchises and to apply them to pay 
the creditors filing the bill, and had ap- 
proTed and adopted it in the case of a 
bridge company. Thereafter receivers 
were appointed for railways, and it had 
become a settled practice not only in the 
Federal courts but in State courts when 
Gardner's case was decided. Even if that 
case cannot be reconciled with the practice 
of appointing receivers under the condi- 
tions existing in this country, as I have 
attempted to show it can be, there would 
still seem to be no binding or jurisdictional 
obligation on courts of the United States 
to reverse their settled procedure of ten 
years' standing, based on English prece- 
dent, to accord with a new and unexpected 
ruling in the English courts, and one the 
effect of which was immediately done away 
with by an act of Parliament restoring the 
old practice. 

The appointment of receivers to operate 
railroads pending suits in foreclosure and 
creditors' bills, instead of being an abuse 
of authority by the Federal courts, was a 
most commendable use of an ordinary 
equitable means of preserving the sMus 
quo with respect to a new kind of prop- 
erty and in a pressing emergency. Gen- 
erally no one but the parties are interested 
in preserving the subject matter of the suit 
as a going concern till it can be sold, but 
in the case of a railroad the public are 
even more interested than the parties in 
having this done. It is mentioned in the 
South Carolina memorial, as a measure 
of the abuse of Federal jurisdiction in this 
regard, that one-fifth of the railroad mile- 



age in the United States is in the hands 
of Federal court receivers. Considering 
the severity of the times and the suicidal 
cutting of rates by railroad companies for 
the purpose of securing business, I do not 
know that this proportion unfairly indi- 
cates the number of embarrassed and 
bankrupt roads in this country, but it is 
hard to see why it is an argument against 
the appointment of receivers to operate 
them. The disastrous consequences to the 
whole country, were these great arteries 
of the nation to cease to fiow, can hardly 
be overstated; and yet, unless, in the 
course of liquidation sale and reorganiza- 
tion, they could, when insolvent, be with- 
drawn from liability to seizure and dis- 
memberment by ordinary executions in 
the various jurisdictions which they trav- 
erse, their operation would become impos- 
sible. The ordinary insolvent laws of 
each State, even if their procedure had 
been at all adapted to the running of rail- 
roads, as it was not, would have supplied 
in such case but a poor substitute for the 
present receivership. Most railroads are 
to-day interstate, and the advantage of an 
ad inierim management under practically 
the same jurisdiction on both sides of 
State lines is apparent. In the absence 
of statutory provision for such an exi- 
gency, the flexible procedure of a court of 
equity is fitted to meet it, and, although 
the remedy was adopted soon after the 
building of railroads more than forty years 
ago and has been applied with increasing 
frequency ever since, it has not been 
deemed necessary by Oongress or State 
legislatures to provide any other means 
for bridging the undoubted difficulties 
presented by the insolvency of railroad 
companies. 
One of the greatest objections urged to 
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reoeirenhipB in the South Carolina memo- 
rial is that it remoyes the railroad property 
from local jarisdictiona. But this objec- 
tion would be incident to any imaginable 
temporary management of the railroad 
pending proceedings to sell and distribute 
the proceeds. The injury to the sover- 
eignty of the State inTolved in the require- 
ment that its taxing officers shall make 
application to the Federal court having 
custody of property for an order for the 
payment of the taxes due upon it, instead 
of violently taking it out of the oonrfs 
possession, is one that must be charged 
to the Constitution of the United States, 
to the supremacy of the Federal jurisdic- 
tion where it conflicts with that of the 
State, therein declared, and to the circum- 
stances by the force of which South Caro- 
lina is still in this country. The charge 
that in appointing receivers the Federal 
courts abolish the right of trial by jury 
in great stretches of country is untrue, for 
by the statute of 1887 suit may be brought 
against a receiver without leave of court, 
and this permits a suit at law with all its 
incidents. The fear entertained that the 
management by the Federal courts of 
property worth 11,300,000,000, without re- 
sponsibility, would lead to malversation 
of funds and corruption does not seem to 
be justified by the history of Federal re- 
ceiverships. The fact is that no possible 
system of managing railroads could be 
better adapted to a summary investigation 
of the details of the management than 
that by a court of equity in which the 
court will always and at once entertain 
complaints by any one in interest against 
its receiver and examine the facts upon 
which they rest. This may account, in 
part, for the very few instances of official 
corruption among Federal receivers* 



On the other hand, if any other and bet- 
ter way can be devised for the temporary 
management of insolvent railroads pend- 
ing their sale, it may be conceded diat 
there are substantial reasons for relieving 
Federal courts of equi<7 from the datj. 
The business has grown to such an extent 
that regular judicial labors are mnch inter- 
fered with by the consideration of mere 
questions of railroad management Un- 
pleasant public controversies often follow 
in the wake of receiverships having a 
tendency to put the court in the attitude 
of a party. The more or less complete 
dei>endenoe of the court upon the receivers 
in matters of policy and the possibility 
that this confidence may be misplaced 
make the jurisdiction an irksome one. 
The immunity enjoyed by a receiver and 
a railroad in his charge from ordinary 
process in rem is very attractive to strng- 
gling railroad owners, and friendly litiga- 
tion is often begun merely to secnre a 
receiver and tide over a stringency in the 
interest of all concerned. With no one 
in interest to oppose the appointment or 
to move its discharge after it is made, a 
receiver is secured, and he is continued 
as long as all parties do not object and do 
not press the cause to final disposition. 
Courts usually have so much to attend to 
that they do not and cannot investigate 
the weight or validity of reasons for delay 
in causes when not brought to their atten- 
tion by complaint of some of the parties. 
Meantime the receivership is maintainedt 
and the irritation incident to the with- 
drawal of the railroad from local jurisdic- 
tions is continued. The work of managing 
the road is saddled upon the court pending 
the coming of a time when a reorganisation 
may be agreed upon or a better price ob- 
tained. I sympathise heartily with every 
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effort to impose a praotioal limitation upon 
tLe daration of receiverahips. The use 
of the courts as a harbor of refuge from 
creditors during a financial storm may be 
abnsedy and doubtless has been. The 
temptation to this resort is greatly in- 
creased^ if, as is too often the practice, the 
controlling officer of the company is con- 
tinned in the management as receiver. 
The patronage incident to the jurisdiction 
is one of its evils. Becogniiing this and 
wishing to avoid a disagreeable race for 
office, courts usually acquiesce in the ap- 
pointment of a person recommended by 
the parties, who is not infrequently the 
president or manager of the company, and 
whose failure to oppose the receivership, 
it may be, has been secured by such a 
recommendation. Consent applications 
for receiverships would be much less com- 
mon if it were provided by statute that, 
wherever a case is made on preliminary 
application for the immediate appoint- 
ment of a receiver, the clerk or marshal 
should act as temporary receiver for thirty 
days, with a fixed per diem compensation, 
at which time a permanent receiver, not 
an officer of the court, should be selected 
by the court after full notice to all parties, 
and that no one connected with the pre- 
vious management of the railroad or in- 
terested in its bonds or stock should be 
eligible, even with consent of the parties. 
It has sometimes seemed to me that by 
virtue of the power to pass a bankrupt 
law, and to regulate interstate commerce, 
a national bureau for the sale of the assets 
of insolvent interstate railroads and their 
ad interifn operation might be established, 
something like that now provided for 
national banks, and that the executive 
head of such a bureau might be better able 
to speed the sale of the raihroads and 



shorten the duration of their official man- 
agement than courts. When, however, 
one attempts to formulate a system which 
shall have the flexibility of the present 
procedure and its adaptability for preserv- 
ing the real status quo during the adjust- 
ment, one is obliged to admit that the 
court management pendente lite has ad- 
vantages over any other, anomalous in 
some respects as it may seem. Probably 
this explains the failure of Congress or 
the State legislatures to provide any other 
system, and even the zealous South Caro- 
lina memorialists in their recommendation 
to Congress were unable to point out a 
better way than court receiverships with a 
few minor limitations. In any event, until 
some new way is devised for the temporary 
operation of railroads, pending insolvency 
or foreclosure and sale, courts must assume 
it, and it ill becomes any one to criticise 
their action in doing so, and to charge it to 
their greed of power, when any other course 
would result in disastrous consequences to 
the parties in interest and the country at 
large. 

On the whole, when the charges made 
against Federal courts of favoritism towards 
corporations are stripped of their rhetoric 
and epithet, and the specific instances 
upon which the charges are founded and 
reviewed, it appears that the action of the 
courts complained of was not only reason- 
able but rested on precedents established 
decades ago and fnlly acquiesced in 
since, and that the real ground of the 
complaint, is that the constitutional 
and statutory jurisdiction of the Federal 
courts is of such a character that it is 
frequently invoked by corporations to 
avoid some of the manifest injustice 
which a justifiable hostility to the corrupt 
methods of many of them inclines legis- 
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latores and juries and others to inflict 
upon all of them. 

We oome finally to the relation of the 
Federal courts to organized labor. The 
capitalist and laborer share the profit of 
production. The more capital in active 
employment the more work there is to do, 
and the more work there is to do the more 
laborers are needed ; the greater need of 
laborers, the better their pay per man. 
It is clearly in the interest of those who 
work that capital shall increase more rap- 
idly than they do. Everything, therefore, 
having a legitimate tendency to increase 
the accumulation of wealth and its use 
for production will give each workingman 
a larger share of the joint result of capital 
and labor; and it is in a large measure 
because this country has grown more rap- 
idly in capital than in population, that 
wages have steadily increased. But while 
it is in the common interest of labor and 
capital to increase the fruits of production, 
yet in determining the share of each their 
interests are plainly opposed. Though 
the law of supply and demand will doubt- 
less, in the end, be the most potent infiu- 
ence in fixing this division, yet during 
the gradual adjustment to the changing 
markets and the varying financial condi- 
tions, capital will surely have the advan- 
tage, unless labor takes united action. 
During the betterment of business con- 
ditions, organized labor, if acting with 
reasonable discretion, can secure much 
greater promptness in the advance of 
wages, than if it were left to the slower 
operation of natural laws; and, in the 
same way, as hard times come on, the too 
eager employer may be restrained from 
undue haste in reducing wages. The 
organization of capital into corporations 
with the position of advantage, which this 



gave in a dispute with single laborers over 
wages, made it absolutely necessary for 
labor to unite to maintain itself. For 
instance : how could workingmen, depend- 
ent on each day^s wages for living, dare 
to take a stand, which might leave them 
without employment, if they had not by 
small assessments accumulated a common 
fund for their support during such emer- 
gency? In union they must sacrifice 
some independence of action, and there 
are bad results from the tyranny of the 
majority in such cases, but the hardships 
which have followed impulsive resort to 
extreme measures have had a good effect 
to lessen these. Experience, too, will lead 
to classification among the members, so 
that the cause of the skilled and worthy 
shall not be leveled down to that of the 
lazy and neglectful. Like corporationB, 
labor organizations do great good and 
much evil. The more conservatively and 
intelligently conducted they are, the more 
benefit they confer on their members. 
The more completely they yield to the 
dominion of those among them who are 
intemperate of expression and violent and 
lawless in their methods, the more evil 
they do to themselves and society. Un- 
fortunately, there are large organizations 
of the latter class, and, in the heat of a 
bitter contest with employers, rights of 
person and property are sometimes openly 
violated in avowed support of the cause 
of labor. The infractions of the law, 
actual and threatened, are palpable, and 
the interference of the courts by their 
usual processes to prevent irreparable in- 
jury to business and property becomes 
necessary. Such judicial action often re- 
sults in discouraging the whole movement 
and brings down upon the courts the fierce 
denunciations of the defeated leaders and 
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aronsei the hostility of many who wonld 
not join in the open breachee of the law, 
and yet so sympathize with the cause as 
to blind them to the necessity of the sup- 
pression of such lawlessness. 

The employees of railroad companies 
and others engaged in transportation of 
freight and passengers generally have well- 
organixed unions, and the controversies 
arifiing oyer wages hare been many. A 
▼aet majority of these have been settled 
without a resort to extreme measures, 
through the conservatiTe influence of 
level-headed labor leaders and railroad 
managers, but in the last twenty years 
there have been some very extended rail- 
road strikes, accompanied by the boycotts 
and open violence with which society has 
now become familiar. The fact that many 
railroads have been operated by Federal 
receivers, the non-residence of railway 
corporations in the States where the strikes 
occur, and the interstate commerce fea- 
ture of the business, have brought some 
of these violations of property and private 
and public right within the cognizance of 
Federal courts. Because the participants 
in such contests have been spread more 
widely over the country than in similar 
contests with which State courts have had 
to deal, the action of the Federal courts 
in these cases has attracted more public 
attention and evoked more bitter con- 
demnation by those who naturally sympa- 
thise with labor in every controversy with 
capital. 

The efficacy of the processes of a court 
of equity to prevent much of the threat- 
ened injury from the public and private 
nuisances which it is often the purpose of 
the leaders of such strikes to canse, has 
led to the charge, which is perfectly true, 
that judicial action has been much more 



efficient to restrain labor excesses than 
corporate evils and greed. If it were pos- 
sible by the quick blow of an injunction 
to strike down the conspiracy against pub- 
blic and private rights involved in the 
cormption of a legislature or a council. 
Federal and other courts would not be 
less prompt to use the remedy than they 
are to restrain unlawful injuries by labor 
unions. But I have had occasion to point 
out that the nature of corporate wrong is 
almost wholly beyond the reach of courts, 
especially those of the United States. The 
corporate miners and sappers of public 
virtue do not work in the open, but under 
cover ; their purposes are generally accom- 
plished before they are known to exist, 
and the traces of their evil paths are de- 
stroyed and placed beyond the possibility 
of legal proof. On tiie other hand, the 
chief wrongs committed by labor unions 
are the open, defiant trespass upon prop- 
erty rights and violations of public order, 
which the processes of courts are well 
adapted both to punish and prevent. 

The operation of the interstate com- 
merce law is an illustration of the greater 
difficulty courts have in suppressing cor- 
porate violations of law than those of 
trade unions. The discrimination between 
shippers by rebates and otherwise, which it 
is the main purpose of the law to prevent, 
is almost as difficult of detection and 
proof as bribery, for the reason that both 
participants are anxious to avoid its dis- 
closure; but when the labor unions, as 
they sometimes do, seek to interfere with 
interstate commerce and to obstruct its 
flow, they are prone to carry out their 
purposes with such a blare of trumpets 
and such open defiance of law that the 
proof of their guilt is out of their own 
mouths. The rhetorical indictment against 
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the Federal oonrts, that from that which 
was intended as a shield against oorporate 
wrong, they have forged a weapon to 
attack the wage-earner, is in this way 
given a specions force which a candid 
obsenrer will be blind to ignore. Thns 
are nnited in a common enmity against 
the Federal courts the populist and the 
trade unionist with all those whose politi- 
cal action is likely to be affected by such 
a combination. And yet their enmity 
has no other jnstification than the differ- 
ing and unaToidable limitations upon the 
efficacy of judicial action in respect to 
corporate and labor evils. 

As a matter of fact there is nothing in 
any Federal decision directed against the 
organisation of labor to maintain wages 
and to secure terms of employment other- 
wise favorable. The courts, so far as they 
have expressed themselves on the subject, 
recognise the right of men for a lawfnl 
purpose to combine to leave their employ- 
ment at the same time, and to use the 
inconvenience this may cause to their 
employer as a legitimate weapon in the 
frequently recurring controversy as to the 
amount of wages. It is only when the 
combination is for an unlawful purpose, 
and an unlawful injury is thereby sought 
to be inflicted, that the combination has 
received the condemnation of the Federal 
as well as of State courts. 

The action of the Federal courts all 
over the country in the recent American 
Bailway Union strike in issuing injunc- 
tions to prevent further unlawful inter- 
ference by the strikers with the carrying 
of the mails and the flow of interstate 
commerce, followed by the commitment 
for contempt of the strike leaders who 
defied the injunction served on them, is 
what has called out the official protests 



of the Governors of Illinois and Colorado, 
and the phrase '^ government by injuno- 
tion" has been invented to describe the 
alleged usurpation of power by the Fed- 
eral tribunals in this crisis. 

When the history of the great strike 
shall be written in years to come, the 
absurd expectations and purpose of its 
projectors and their marvelous success in 
deluding a myriad of followers into their 
active support will seem even more diffi- 
cult of explanation than they do to-day. 
The mind that could conceive and so far 
execute the plan of taking the entire pop- 
ulation of this country by the throat to 
compel them to effect the settlement of a 
local labor trouble in Chicago, was that 
of a genius however misdirected. The 
Governor of Illinois, who coined the 
phrase ''government by injunction,'* sajrs 
that the Federal courts have added legis- 
lative and executive functions to their 
ordinary judicial office, in that they hare 
declared in their orders of injunction that 
to be unlawful which was lawful before, 
and have sought to enforce obedience to 
such orders by an army of marshals and 
soldiers. It is a little difficult to under- 
stand the working of a mind having the 
discipline of a legal training and the ex- 
perience of judicial service, which can 
honestly and sincerely maintain (and I 
do not wish to impugn the sincerity of 
the Governor of Illinois) that the com- 
bination described in the bill in the Deba 
case and enjoined in the order of injunc- 
tion was not unlawfuL If it was not so, 
then there is no law in this country secur- 
ing the right of private property, no law 
authorising the Federal government to 
operate the mails, no law by which the 
regulation of interstate commerce is vested 
in the General government. A public 
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nuisance mora complete in all its features 
than that which Debs and his colleagnes 
were engaged in furthering cannot be im- 
agined. Such nuisances haye been fre- 
qaently enjoined by courts of equity on 
the bill of the Attomey-Oeneral. Was 
there any doubt that Debs proposed to 
continue his unlawful course unless re- 
strained ? Was there any doubt that the 
injury would be irreparable and could not 
be compensated for by Terdict at law? 
Was it for the court to hesitate to issue its 
process because it had reason to believe 
that it would not be obeyed 7 The novelty 
inTolved in the application of such a 
remedy to such an injury was not that 
injuries of the same general character had 
not before been restrained by injunction, 
but only that never before in the history 
of the courts had injuries of this kind 
been so enormous and far reaching in their 
effect. It was not that men had not before 
been ordered by process of court to desist 
from such injuries, but never before had 
BO many men been engaged in inflicting 
them. Nor can it afTect the power of 
Federal courts to remedy wrongs within 
their lawful cognizance that the wrong 
would have been prevented if the executive 
of another sovereignty than that under 
which they are constituted had acted 
promptly to suppress it. The Federal 
courts did not assume executive powers 
any more than they do so when they issue 
any process to the marshal, and the mar- 
shal as the subordinate of the President 
executes it. The extent of the actual and 
threatened injury and the possible resist- 
ance to lawful process required the marshal 
to call to his assistance much aid, but it is 
a latter day doctrine that a court is usurp- 
ing the executive function in calling upon 
the executive to use additional force to 



avoid a possible defeat of its lawftil pro- 
cess. The conservative course of the Presi- 
dent and the Attorney-General, in first 
applying to the courts for process and the 
subsequent firmness exhibited by those 
officers in executing that process by all 
the means available, will cause the country 
to hold them always in grateful remem- 
brance. The duty of the courts to act on 
this initiative was so plain that, while it 
does not entitle them to any especial com- 
mendation, it would seem that it should 
protect them from serious attack. 

The real objection to the injunction is 
the certainty that disobedience will be 
promptly punished before a court without 
a jury. It is hardly necessary to defend 
the necessity for such means of enforcing 
orders of court. If the court must wait 
upon the slow course of a jury trial before 
it can compel a compliance with its order, 
then the eflScacy of its process would be 
seriously impaired. Has any injustice 
been done to Debs in his trial by the 
court 7 Is there the slightest doubt in 
the mind of his fiercest supporter that he 
violated the injunction? Why, then, 
complain of his conviction before a tri- 
bunal authorized to try him ? The argu- 
ment seems to be that because many men 
are determined to violate the rights of the 
public and their fellow-citizens in spite of 
the lawful orders of the Federal court 
restraining them from so doing, they 
should, on account of their number and 
popular strength, have a right which no 
Anglo-Saxon has hitherto ever enjoyed, 
to interpose a jury trial between them and 
the enforcement of a court's order. If the 
criticisms under discussion are directed 
against the existence of courts, then their 
weight depends on different considerations 
from those which apply on the assumption 
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that courts are to be maintained for the 
parpose of remedying wrongs. But they 
are professedly based on the Constitution 
of the United States, and that certainly 
contemplates courts, whose decrees shall 
be enforced, however much resisted, and 
which shall not be merely advisory coun- 
cils whose efficacy depends on their powers 
of persuasion. 

I am aware that there were many consenr- 
ative, unprejudiced and patriotic citizens 
in this country, many of them members 
of the bar and of this Association, whose 
anxiety that the Chicago riots should be 
suppressed was as great as that of any 
one, and yet who were of opinion that the 
action of the Federal courts in issuing the 
injunctions, which were issued on the 
application of the Attorney-Oeneral, was 
an unwise stretching of an equitable 
remedy to meet an emergency which 
should have been met in other ways. To 
all such persons I commend the reading 
of Mr. Justice Brewer's opinion in the 
Debs case. It is a great judgment of a 
great court, and makes it as clear as mid- 
day that the process therein issued was 
justified by every precedent, and was the 
highest duty of the court. The exercise 
of that duty has, however, only increased 
the number of those who sincerely believe 
that the Federal courts are constituted to 
foster corporate evils and to destroy all 
effort by labor to maintain itself in its 
controversies with corporate capital. 

I have reached Hie end of a much too 
long discussion of the relation of the Fed- 
eral judiciary to some of the important 
issues of the day. It will not be surpris- 
ing if the storm of abuse heaped upon the 
Federal courts and the political strength 



of popular groups, whose plana of social 
reform have met obstruction in those tri- 
bunals, shall lead to serious efforts through 
legislation to cut down their jurisdiction 
and cripple their efficiency. If this oomee, 
then the responsibility for its eflSscts, 
whether good or bad, must be not only 
with those who urge the change, but also 
with those who do not strive to resist its 
coming. 

The earliest assaults upon the Federal 
judiciary, and their harmless character in 
the light of the event, reconcile one to 
much of the fiery invective and blood- 
curdling epithets hurled at men who, 
equally with their accusers, are American 
freemen, impressed with the absolute ne- 
cessity for maintaining sacred the guaran- 
ties of life, liberty and property, and who 
are probably not more in love with corrup- 
tion and greed, or more disposed to crush 
the humble and worthy, than the average 
of their fellow-citizens. 

The saving grace of American humor, 
which delights in the contemplation of 
grotesque exaggeration, has often saved 
us from domestic turbulence, which the 
turgid exuberance of denunciatory lan- 
guage might otherwise have excited against 
lawfully-constituted authority; and it may 
be that the same useful tnut will prevent 
the success of the present agitators against 
the Federal courts. 

But whatever fate betide the Federal 
judiciary, I hope that it may always be 
said of them, as a whole, by the impartial 
observer of their conduct, that they have 
not lacked in the two essentials of judicial 
moral character — a sincere desire to reach 
right conclusions and firmness to enforce 
them. 



[Reprinted through courtesy of Judge Taft.] 



MISTAKE OP LAW. 



BY LEMUEL A. WELLES, M.A. 



While the general rale in regard to 
mistake of law has been clearly laid down 
by the ooarts in this coaotry for many 
years, there has been considerable diffl- 
cnlty in applying the rale. This is due 
to the confusion of mistakes of law with 
mistakes of fact, and of mistakes of law 
in cases where there either was no meeting 
of the minds or else the written instrn- 
ment &iled to express the meaning of the 
parties to the contract; and to the diffi- 
onlty of getting a clear ylew of the real 
circumstances of each case. A few of the 
leading cases show the general principle 
and its application to certain conditions 
of fact. It should be said that these cases 
require a close scrutiny of the facts, and 
there may be danger in extending the 
application of the rales there laid down 
beyond such conditions of fact. 

The principle was well stated by the 
rery learned Justice Washington in the 
celebrated case of Hunt t;. Bousmaniere's 
Adm., 1 Peters, 1. In that case a creditor 
took from his debtor, as security for the 
debt, a power of attorney to execute a bill 
of sale of a ship, understanding, by advice 
of counsel, that such security would be as 
yalid in all circumstances as a mortgage. 
The letter of attorney was revoked by the 
death of the debtor, and so the security 
invalidated. The creditor then filed a bill 
in equity for relief, on the ground that 
there was a misapprehension by the parties 
as to the legal efTect of the instrument. 
The court refused relief, and declared that 
to decree another security in such a case 



would be " unprecedented,'' Justice Wash- 
ington saying : ** The question, then, is, 
ought the court to grant the relief which 
is asked for, upon the ground of mistake 
arising from any ignorance of law ? We 
hold the general rule to be, that a mistake 
of this character is not a ground for re- 
forming a deed founded on such mistake; 
and whatever exceptions there may be to 
this rule, they are not only few in number, 
but they will be found to have something 
peculiar in their characters." The above 
has been cited with approval in numerous 
cases, but the ** exceptions'' seem to have 
increased. 

A very clear case upon the rule is Shot- 
well t;. Murray, 1 Johns, Oh. 512. There 
the plaintiff bought up from the defendant 
a later judgment, thinking thereby that 
the prior judgment of defendant, of which 
he was aware, could not be enforced. 
Chancellor Kent said: ''Here is a pur- 
chase fairly made, and, admitting all that 
is alleged, made under a mistake of law 
only as to a collateral point which did not 
go to the sole consideration of the pur- 
chase; and the purchaser is seeking, 
under that pretence, not indeed to vacate 
the sale, but to divest the defendant of 
his rights. In such a case the general 
doctrine which we find established must 
prevail, that every man is to be charged 
with a knowledge of the law." The above 
two cases seem plain. In both there was 
full knowledge of all the facts; there was 
no misrepresentation or fraud; the ele- 
ments of the contract were complete, and 
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in each case the parties got just what at 
the time they wanted to get Now, for a 
court to relieve against snch misfcakes as 
were there made woald be for it to take 
cognizance of those matters which influ- 
ence the motives of parties, which each 
one is supposed to look out for himself, 
and which are no one's else business. If 
a court of equity undertook to help out a 
person from the results purely of his own 
folly in such cases, it would put a premium 
upon ignorance, and go behind what is 
readily ascertainable into the purposes and 
conditions of the recesses of the mind. 
Besides, a court which attempted to do 
this would be orercrowded with work. 
An important question, in addition to the 
nature of the mistake, is, who made the 
mistake ? and, who is trying to take ad- 
vantage of it? In both the above cases 
we see a person trying to take advantage 
of his own mistake. The one from whom 
the mistake moved, so to speak, is trying 
to profit thereby to the disadvantage of 
another, and in the Hunt case even to 
fasten a charge upon a dead man's estate. 
No wonder the court used the word ** un- 
precedented." In New York the principles 
above stated were reiterated and enlarged 
in the case of Champlin et al. t^. Laytin, 
18 Wendell, 407. Here both parties to 
a transfer believed that the respondent 
would acquire a perfect title to the lots, 
and, should a street be opened through 
the land, that he would be entitled to 
receive full compensation for the land 
without prejudice from any previous act 
of the appellants. In that the parties 
were mistaJEcn, and equity granted relief. 
Judge Bronson, in discussing the subject, 
said : '' Courts of equity may grant relief 
against acts done and contracts executed 
under a mistake, or in ignorance of ma- 



terial facts ; but it is otherwise, I thinks 
where a party wishes to avoid his aet or 
deed, on the ground that he was ignorant 
of the law. All men are presumed to 
know the law of the land ; and although 
the presumption may often be at variance 
with the fact, it is impossible without 
indulging it to maintain the order or the 
institution of society. The maxim, Igno* 
rantia Ugis non exeusai, is uniformly 
applied in the administration of criminal 
laws, and I am at a loss to conceive why 
the fitness of the rule should ever have 
been doubted in civil cases. * * * It 
is impossible to foresee all the conse- 
quences which would result from allowing 
men to avoid their acts and annul their 
contracts on the plea that they did not 
understand the law. Who can tell what 
titles would stand, or what contracts 
would be enforced, if grantors and obli- 
gors were at liberty to set up this plea? 
Who would venture to enter into stipula- 
tions with another, if, after having dealt 
£urly in relation to the facts of the case, 
the validity of the contract still depended 
on the legal knowledge of the opposite 
party? And what possible reason can 
there be for indulging the plea of igno- 
rance in civil cases, when it is wholly 
disregarded in criminal trials, where lib- 
erty and life itself are at stake ? Should 
we sanction this doctrine under the notion 
of administering equity in a hard case, it 
could not, I think, fail to open the flood- 
gates of litigation and work the most 
mischievous consequences in the adminis- 
tration of justice." Belief was granted in 
this case, however, but on other grounds 
than merely mistake of law; as Judge 
Bronson goes on to say : '' This, then, is 
a case where the parties have bargained 
under a mutual mistake, going to the 
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esaence of the contraot The error of the 
appellants was one of law ; but the mis- 
take of the party seeking relief was in a 
matter of fact He had no knowledge of 
an act done by the other party, which had 
destroyed the whole value of the property. 
He purchased under a misrepresentation, 
which, however innocently made, operated 
as a fraud on him. It is against con- 
science for those who led him into the 
error to insist on the fruits of the con- 
tract 

Here, then, is suggested the first great 
exception to the rule that mistake of law 
is no excuse, vis., in case of minreprefteH' 
tation$. Where there is a mistake of law 
on one side and unfair treatment on the 
other, courts will unquestionably give 
relief. A very recent and leading case in 
New York upon this point is Haviland v, 
Willets, 141 N. Y. , 35. Here one H. died, 
leaving the plaintiff his sole heir and next 
of kin him surviving, and leaving a will, 
by which he gave a legacy to plaintiff and 
his residuary estate to two persons named. 
One of these died before the testator, 
leaving two children ; the other was exec- 
utor under the will. All parties believed 
that the share of the residuary legatee 
went to the children. The executor dis- 
covered that such legacy had lapsed, and 
subsequently took the plaintiff {** who is 
described as an * old farmer,' and so enti- 
tled to some degree of judicial sympathy^') 
to his counsel. There the plaintiff exe- 
cuted a formal instrument, which recited 
the death of said residuary legatee and the 
desire and intention of the plaintiff to 
relinquish to the children of the deceased 
legatee all rights and interests acquired 
by him, and which rights, for a sum agreed 
upon, he thereby released. The release 
was couched in legal terms, and the plain- 



tiff entirely misunderstood the situation. 
Consequently relief was granted, Judge 
Finch saying : '' It is equally well settled 
that where there is a mistake of law on 
one side, and either positive fraud on the 
other, or inequitable, unfair and deceptive 
conduct, which tends to confirm the mis- 
take and conceal the truth, it is the right 
and duty of equity to award relief. All 
the cases which deny a remedy for mere 
mistake of law on one side are careful to 
add the qualification that there must be 
no improper condact on the other." The 
fact of confidential relations between the 
parties has, it seems, great influence with 
the courts in ascribing the mistake to any 
misrepresen tation . 

The old £nglish case of Lansdowu v. 
Lansdown, Mosely, 364, is frequently 
quoted as maintaining the opposite doc- 
trine. But this case, too, may rest on 
the ground of misrepresentation, although 
Chancellor King denied that a mistake of 
law applied to civil as to criminal cases. 
In this case, the second of four brothers 
died, and the others asked a schoolmaster 
to whom his lands should go. The school- 
master, because ''lands could not ascend,'' 
declared that they should go to the young- 
est brother. Accordingly, deeds of lease 
and release were given by the eldest 
brother. '' And the l^ord Chancellor de- 
creed that the bond and deeds of lease 
and release should be delivered up to the 
plaintiff, the oldest brother, being ob- 
tained by mistake and misrepresentation.'' 
There is a great deal of curious criticism 
upon this case, some of which assails the 
decision, some ascribes other and unknown 
reasons, and some attacks Mosely as a 
book of little worth at any rate. But if 
it rests upon the ground above stated, it 
is law to-day. ** There is no question, of 
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coarse/' says Judge Brown, in Berry v. 
Am. Gentral Ins. Co., 132 N. Y., 49, '' bat 
that a coart of equity cannot grant relief 
solely upon a mistake of law. But there 
was here more than a mistake. There 
was a surrender of legal rights intention- 
ally induced and procured by a false repre- 
sentation as to the law governing the case.'' 
The recent case of Oriswold v. Hazard, 
141 TJ. S., 260, has been thought by some 
to be at yarianoe with the earlier decisions 
in this country. In this case, one Du- 
rante a citizen of New York, was arrested 
under a writ of ne exeat while on a short 
visit to Newport. To obtain release from 
custody, he executed a bond with Oris- 
wold and another as sureties, the condi- 
tion of which was ** to abide and perform 
the orders and decrees of the Supreme 
Gourt of Rhode Island in the suit," etc. 
Fourteen years afterward a decree for a 
large sum was obtained, and an action at 
law against Oriswold begun. He filed a 
bill in equity to restrain proceedings at 
law, alleging that he ''had intended to 
sign and believed, at the time, that he 
signed a bond which simply bound him 
for the appearance of Durant." The court 
granted him relief. Justice Harlan saying: 
'' While it is laid down that a mere mis- 
take of law, stripped of all other circum- 
stances, constitutes no ground for the 
reformation of written contracts, yet ' the 
rule that an admitted or clearly estab- 
lished misapprehension of the law does 
create a basis for the interference of courts 
of equity, resting on discretion and to be 
exercised only in the most unquestionable 
and flagrant cases, is certainly more in 
consonance with the best considered and 
best reasoned cases upon this point, both 
English and American.' " (See also Snell 
V. Insurance Go., 98 XT. S., 85, 90, 92.) 



It is hard to express the distinction be- 
tween the last case and the Hunt case 
(etipra), but it is easy to see that they rest 
upon entirely different considerations. 
Aside from the fact that in the first case 
one of the parties to the contract was 
dead, we see that there the parties got 
just what they intended to get, and if it 
had not been for an unforeseen event, the 
legal consequences would have been just 
what they wanted. They did what, upoa 
mature consideration, they intended to 
do. The contract was perfect and its ex- 
pression complete. But in the other case 
(Oriswold v. Hazard) the parties did not 
intend to do what they did. Under no 
circumstances were the results what the 
parties intended they should be. Upon 
the body of the contract itself there was 
a mistake, for it did not express what one 
of the parties intended it should. Oris- 
wold thought he was responsible for the 
'^appearance" only of Durant. In one 
case a man is trying to take advantage of 
his own mistake ; in the other case he is 
trying to take advantage of the mistake 
of another. In the one case the contract 
expressed the intention of the parties, 
only defeated by a subsequent and unfore- 
seen event ; in the other case the contract 
did not express the intention of the par- 
ties, and could not do so. 

A case which has gone fiu'ther by way of 
dicta than any other in this country is 
one in the last volume of Oonnecticut Be- 
ports. In Park Bros. & Oo., Limited, v. 
The Blodgett & Clapp Co., 64 Conn., 83, 
the tBc\A were as follows : The actual 
agreement between the parties was that 
the plaintiff should supply the defendant, 
prior to Jan. 1, 1890, with such an amount 
of tool steel, not exceeding fifteen tons, as 
the defendant's wants during that time 
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might require, etc. By mistake of the 
agents the contract expressed an agree- 
ment of the plaintiff to supply the defend- 
ant with fifteen tons before that date. The 
defendant having failed to order the fnll 
number of tons within the time specified, 
the plaintiff saed for a breach of the con- 
tract The defendant alleged that by the 
mistake of the parties the written contract 
did not embody the actaal agreement and 
prayed that the contract might be re- 
formed. The court held that the contract 
might be reformed. Jndge Torrance said: 
''The distinction between mistakes of 
law and mistakes of fact is certainly rec- 
ognized in the text-books and decisions, 
and, to a certain extent, is a valid dis- 
tinction ; bnt it is not practically so im- 
portant as it is often represented to be,^ 
quoting Markby, Elements of Law, §268 
and §269: '''The distinction between 
errors of law and errors of fact, though 
very emphatically announced, has had 
very little practical effect upon the decis- 
ions of the courts. The distinction is 
not ignored, and it may have had some in- 
fluence, bnt it is always mixed up with 
other considerations which not infrequent- 
ly outweigh it. The distinction between 
errors of law and errors of fact is there- 
fore probably of much less importance 
than is commonly supposed. There is 
some satisfaction in this because the 
gronnds upon which the distinction is 
made have never been clearly stated.'" 
Jndge Torrance goes on to say : '^ It is 
no longer true, if it ever was, that a mis- 
take of law is no ground for relief in any 
case. Whether, then, the mistake now in 
qaeation be regarded as one of law or one 
of fact is not of much consequence ; the 
more important question is whether it is 
each a mistake as a court of equity will 



correct ; and this, perhaps, can only, or 
at least can best, be determined by seeing 
whether it falls within any of the well- 
recognized classes of cases in which such 
relief is furnished. '^ 

The above decisions Illustrate the posi- 
tions of the courts to-day upon this much- 
discussed subject. And from them it 
seems that the scope of the power to grant 
relief has been steadily increasing, though 
this result was foreshadowed by Justice 
Story in his admirable discussion of mis- 
take in law (Equity, §110), for, in con- 
nection with this subject, he there says : 
"Indeed, one of the remarkable tenden- 
cies of the English common law upon all 
subjects of a general nature is, to aim at 
practical good, rather than theoretical per- 
fection.'' To sum up, we should say that 
the following considerations are necessary, 
in any given case, to determine whether the 
mistake is such a one as to procure relief 
from a court of equity. In the first place, 
the facts should be closely scrutinized in 
order to decide the following questions : 
Was there a meeting of the minds upon 
the same subject matter? And if there 
was, and the agreement was complete and 
the contract valid, then did the written 
contract express the actual agreement? 
For, it seems, that equity will correct the 
mistake, so as to produce a conformity of 
the instrument to the agreement, " when 
an insti*ument is drawn and executed 
which professes, or is intended to carry 
into execution an agreement, whether in 
writing or by parol, previously entered 
into, but which, by mistake of the 
draughtsman, either as to fact or law, 
does not fulfil, or which violates the mani- 
fest intention of the parties to the agree- 
ment" (Hunt V. Bousmaniere's Adm., 
supra). Was there a mistake of law that 
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can be distingaiBhed from a mistake of 
faoty and does each a mistake go to the 
essence of the contract ? It should be not 
a mistake arising or resulting from an 
agreement, but in the agreement itself* to 
secure relief. It seems also that the per- 
son, from whom the mistake moved, 
should not take advantage of his own 
folly. Also was the mistake such a one 
as a court of equity would correct from 
any other considerations than the mere 
mistake of law P We can lay down the 
rule that a naked mistake of law, as to 
the effect of a complete contract, which 
expresses the intention of the parties, 
where there is no admixture of other cir- 
cumstances which would influence a court 
of equity, is no defence. But where there 
is a mistake of law on one side, and any 
fraud, misrepresentation, imposition or 
undue influence, (especially when there is 
a relation of trust and confldence between 
the parties), where there is any mental 
imbecility or surprise on the other side, 
in such case equity will not refuse relief, 
but overlook the maxim that ignorance 
of law is no excuse. 

There is no space here to examine any 
further applications of the above rules. 
Many interesting questions arise, which 



different States solve differently. Two of 
these will sulBce as illustrations : Can 
money paid under a mistake of law, with 
full knowledge of the facts, be recovered 
back P In New York it cannot, but it 
seems that it may be recovered in Con- 
necticut (See Tripler v. Mayor, eta, 11^5 
N. Y., 617; Bedmond v. Mayor, etc., 125 
N. Y., 632 ; Vanderbeck v. City of Boch- 
ester, 122 N. Y., 285 ; Phelps v. Mayor, 
etc., 112 N. Y., 216 ; McCrickart t^. City 
of Pittsburgh, 88 Penn. St, 136; Dillon on 
Munic. Oor., §946; Mansfield v. Lynch, 
59 Conn., 820. See, also, Rogers v. Ing- 
ham, L. B., 3 Ch. Div., 351 ; Bilbie v. 
Lumley, 2 East, 469; Stevens v. Lynch, 
12 East, 38.) 

In Massachusetts, a contract made by 
an infant, if ratified by him after he be- 
comes of age, is valid, although at the 
time of the ratification he did not know 
that he was not legally liable to pay the 
debt ^ Morse and another v. Wheeler, 4 
Allen, 570). But it seems in Pennsylva- 
nia, to render a contract made by an 
infant, as a surety, binding upon him, 
the confirmation must be with the knowl- 
edge that he is not liable on the con- 
tract (Hinely v. Margaritz, 8 Penn. St, 
428). 



COINAOB LBOISLATION IN THE UNTPBD STATES.* 
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Both the articles of oonfederationf and 
the constitotion | rested in the Oongress 
of the United States sole power and ex- 
olnsiTe authority to coin money and to 
regulate the valae thereof. By the oonsti- 
tation the States were not only forbidden 
to coin money, but were also denied the 
right to emit bills of credit, or to make 
anything bat gold and direr coin a tender 
in payments of debts. Oongress has 
exercised its prerogatire frequently. 

By the act of April 2, 1792, the United 
States mint was established at the seat of 
goremment for the time being, the 
officers and their duties prescribed and 
provisions made for the operation of the 
mint. It provided for the coinage of 
eagles, half eagles and quarter eagles in 
gold, and of dollars, half dollars, quarter 
dollars, dimes and half dimes in silver. 
The silver dollar was given the same 
value as the Spanish milled dollar then 
current, and it was provided that it should 
contain 371 4-16 grains of pure, or 416 
grains of standard silver. 

The standard of all silver coins was fixed 
at 1,485 parts fine to 179 parts alloy, the 
alloy to be wholly copper. The propor- 
tional value of gold to silver in all coins 
was made fifteen to one. Persons owning 
gold and silver bullion were permitted by 
the act to bring the same to the mint for 
coinage; the bullion so brought to be 

*NoTB.~So much having already been written upon 
the financial problem, no discussion of the subject is 
attempted in this article. It is simply a brief historical 
retriew of the coinage legislation in this country. 

t Article IX. 

^Article I., Section 8, Paragraph s. 



assayed and coined as soon as possible, 
free of expense, and the owners thereof 
to thereupon receive coins of the same 
species of bullion, weight for weight, of 
the pure gold or silver contained. The 
owners of the bullion and the director of 
the mint were given mutual option, how- 
ever, to make an immediate exchange of 
coins for standard bullion ; and the Sec- 
retary of the Treasury was authorized to 
furnish the mint with money for that 
purpose. In case of immediate exchange 
a deduction of one-half per cent, from 
the weight of the coins was made, as an 
indemnification to the mint for the time 
for coining the buUion and for advancing 
the coins. The amount realized by this 
deduction was constituted a part of the 
fund for the defraying of the expenses 
of the mint. The act further prescribed 
the devices the coins were to bear, made 
them legal tender for all payments what- 
soever and fixed the penalty for debasing 
the coin. 

Further provisions for the maintenance 
of the mint at Philadelphia, giving it 
additional officers, etc., was made by the 
act of March 3, 1794, and the acts of 
March 8, 1796. By the act of March 8, 
1801, it was directed that the mint remain 
at that place until March, 1803. 

This act was continued in force for an 
additional period of five years by the act 
of March 8, 1803 ; for a further period of 
five years by the act of March 3, 1808 ; 
again for a like period by the act of 
December 2, 1812 ; again by the act of 
January 14, 1818 ; and again by the act 
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of March 8, 1823. It was practically per- 
manently eBtablished by the act of May 19, 
1828, which provided for its continuance 
at that place until otherwise proyided by 

law. 

A branch mint for the coinage of silver 
and gold was established at New Orleans, 
and one for the coinage of gold only at 
OharlottCj N. 0., by the act of March 3, 
1835. The mint in San Francisco was 
established by the act of July 3, 1852 ; the 
mints of Oarson Oity and Denver, and the 
United States assay offices at New York, 
Boise Oity (Idaho), and Oharlotte (N. 0.), 
by the act of 1873. 

To make a synopsis of the coinage laws 
complete, it will be necessary to refer, 
briefly at least, to quite a number of mis- 
cellaneous laws that have been enacted 
from time to time, all of more or less 
importance. 

Several acts were passed, during the 
earlier period of national existence, regu- 
lating foreign gold and silver coins, mak- 
ing them legal tender, establishing their 
value, etc. The dates of these acts were: 
February 9, 1793 ; February 1, 1798 ; April 
10, 1806; April 29, 1816; March 3, 1821; 
March 3, 1823; June 25, 1834; and March 
3, 1843. By the act of February 21, 1857, 
all acts making foreign coins currency or 
legal tender were repealed. 

Acts providing for and regulating cop- 
per coinage were passed May 8, 1792; 
January 14, 1793; April 24, 1800; Feb- 
ruary 21, 1857 ; and April 22, 1864. The 
act of March 3, 1871, prorided for the 
redemption of copper and token coins. 

Other miscellaneous acts were passed 
as follows : 

Authorizing the coinage of gold dollars 
and double eagles : March 3, 1849. 

Providing against counterfeiting: April 



21, 1806 ; June 8, 1864; January 16, 1877 ; 
and February 10, 1891. 

Providing for coinage of silver three- 
oent pieces: March 3, 1851, and March 
8, 1853. 

Providing for coinage of nickel three- 
oent pieces : March 3, 1865. 

Providing for coinage of nickel five-cent 
pieces: May 16, 1866. 

Authorizing coinage to be executed for 
foreign countries at the United States 
mint : January 29, 1874. 

Authorizing the Secretary of the Treas- 
ury to receive deposits of gold and iasne 
therefor gold certificates of not less than 
twenty dollars : June 22, 1874. 

Authorizing coinage of silver twenty- 
cent pieces : March 3, 1875 ; discontinuing 
same: May 2, 1878. 

Providing for redemption of fractional 
currency: April 17, 1876. 

Making superintendents of mints and 
assayers in the assay offices assistant treas- 
urers of the United States: June 8, 1878. 

Providing for the exchange of subsid- 
iary coins and making them legal tender 
for sums not exceeding ten dollars : Jnne 
9, 1879. 

Authorizing receipt of gold coin, in sums 
of not less than five thousand dollars, to 
be made into gold bars of the same value : 
May 26, 1882, and March 3, 1891. 

Providing for the free transportation of 
silver coin : August 7, 1882, and subse- 
quent appropriation laws. 

Discontinuing the coinage of one-dollar 
and three-dollar gold pieces, and three- 
cent nickel pieces : September 26, 1890. 

Providing for new designs of authorized 
devices for United States coins : Septem- 
ber 26, 1890. 

Providing for the appointment, by the 
President of the United States, of five 
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commiBrionen to an International Mone- 
tary Oonf erence, to Becnre fixity of relatlTO 
Tilae between gold and nlver as money : 
Angnst 6, 189S. 

Providing for the coinage of the ** Go- 
Inmbian Half-Dollar :'' Angnst 6, 1892. 

Providing for the coinage of soarenir 
qoarter-dollars for the payment of ten 
thonsand dollars of the appropriation for 
the board of lady managers of the World's 
Colombian Exposition : March 3, 1893. 

The more important coinage laws, those 
relating particularly to the coinage of gold- 
and silver, will now be considered, briefly 
and chronologically. The next law of 
importance, after the first act referred to, 
was the act of March 3, 1795. By that 
act the treasurer of the mint was directed 
to retain two cents per ounce from every 
deposit of silver bullion below the standard 
of the United States; and of such grade 
of bollion he was not obliged to receive a 
less quantity than 200 ounces. 

By the act of June 28, 1834, the number 
of grains of pure gold in an eagle was 
reduced to 232. This was a reduction of 
15^ grains from the weight established by 
the first coinage act, for by that act the 
weight was 270 grains, of which one-twelfth 
was alloy, leaving 247^ grains of pure gold. 
The value of gold coins coined previous to 
the act of 1834 was fixed at 94.8 cents per 
pennyweight. If my arithmetic is not at 
fault, this would make the actual value of 
gold eagles coined previous to the act of 
1834 to be $10.66^. This act further pro- 
vided that depositors of standard gold or 
silver should receive coin therefor within 
five days, less a reduction of i per cent. 
But this deduction was not to be made 
unless the advance of coin was required 
by the depositor within forty days. 

Probably the most important act passed 



after the first coinage act was that of 
January 18, 1837. That act revised and 
added to the provisions for maintaining 
and operating the mint, the devices coins 
were to bear, etc. It made the standard 
of both silver and gold coins nine parts 
pure metal to one part alloy. This in- 
creased the amount of pure gold in an 
eagle to 232JS grains, but left the amount 
of pure silver in a dollar the same, viz. : 
371i grains. All silver coins, whether 
coined before or after the act, were made 
legal tender; but only such gold coins 
as were coined after July 31, 1834» were 
so constituted. Owners of gold and silver 
bullion were permitted to deposit the same 
for coinage, the only limitation being that 
deposits of less value than $100, or of 
bullion so base as to be unsuitable for the 
operations of the mint, might be refused. 
The act provided minutely as to the 
manner of receipting for, assaying, and 
refining the bullion ; for testing of coins, 
allowance for waste, etc., and for the pay- 
ment to depositors, in the order of the 
deposit, if so demanded, in coins of the 
denomination desired by the depositor, 
unless impracticable and inconvenient to 
do so, in which case the denominations 
were to be designated by the director. 
For the purpose of enabling the mint to 
make returns to depositors with as little 
delay as possible, the Secretary of the 
Treasury was required to keep a deposit 
of public money on hand out of which 
depositors of bullion might be paid as 
soon as possible after its value had been 
ascertained. 

Three acts of considerable interest and 
importance were passed in 1853. By the 
act of February 21, of that year, the treas- 
urer of the mint was directed to purchase 
silver bullion, with the bullion fund of 
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the mint, and to hare it coined into half- 
dollars of the weight of 192 grains each, 
and lesser coins of proportionate weight, 
which were to be paid oat in exchange 
for gold coins at par in sums of not less 
than $100. The profit derired, being the 
nominal yalne of the coins oyer their in- 
trinsic yalne (or cost of the bullion), to be 
transferred to the account of the United 
States treasury. This same act proyided 
for the coinage of three-dollar gold pieces* 
It also gaye depositors the option of haying 
their gold and silyer cast into ingots. This 
act was put into effect sooner by the act 
of March 8, of the same year, which pro- 
yided more minutely as to the size and 
deyices of the subdiyision coins thereby 
authorised. By another act of the same 
date the assay office at the dty of New 
York was established. 

The act which made the most important 
changes in the preyiously established laws 
was that of February 12, 1873. By that 
act the gold dollar, at the standard weight 
of 25.8 grains was made the unit of yalue, 
and the gold coins were made full legal 
tender at their nominal yalne. The silyer 
coins proyided for by this act were a trade 
dollar, of the weight of 420 grains (or 378 
grains, pure) and subdiyision coins of pro- 
portionate weight Silyer coins were made 
legal tender at their nominal yalue only 
to the amoant of fiye dollars. Owners of 
gold bullion of the yalue of $100 or more 
were permitted to deposit the same at any 
mint and haye it formed into coin or bars 
for their benefit ; the charge for so con- 
yerting into coin was one-fifth per cent. 
Owners of silyer bullion were permitted 
to deposit the same to be formed into bars 
or trade dollars, but not for other coinage. 
The silyer bullion for coinage authorized 
by this act was to be purchased with the 



bullion fand; the price, terms and quantity 
to be approyed by the director of the mint. 
The gain arising therefrom, or seigniorage, 
was to be credited to a special fhnd, de- 
nominated the sUyer-profit fund, and the 
bahmce to the credit of this fund paid, at 
least twice a year, into the United States 
treasury. This act proyided for seyeral 
branch mints and assay offices, and minute 
details as to their management. 

The act of January 14, 1875, proyided 
for the coinage of silyer coins of 10, 25 
and 50 cents, for the purpose of reducing 
the fractional currency of similar denomi- 
nations or ''shin-plasters,^ as they were 
popularly termed. The fractional cur- 
rency so reoeiyed was made a sinking tand 
by act of April 17, 1876. It repealed the 
limit to the aggregate amount of circulat- 
ing notes of national banking associations, 
and also the law for the withdrawal and 
redistribution of national bank cunency 
among the seyeral States, and permitted 
both old banking associations and new 
ones to be organised, to increase their 
circulating notes without respect to said 
i^gregate limit. It was made the duty 
of the Secretary of the Treasury to redeem 
the legal tender United States notes, in 
excess only of $800,000,000 to the amount 
of 80 per cent, of the sum of national bank 
notes so issued, and to continue such 
redemption until there was outstanding 
the sum of $300,000,000 of such legal tend- 
er United States notes, and on and after 
January 1, 1879, to redeem in coin the 
United States legal tender notes at the 
office of the assistant treasurer of the 
United States in New York, in sums of 
not less than $50. 

The act of July 22, 1876, proyided for 
the coinage of silyer to an amount not 
exceeding $10,000,000, to be exchanged 
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for legal tender notes; the notes so reoeiyed 
to be kept as a special fund and reissued 
only apon the retirement and destrnotion 
of a like sum of fractional currency. It 
was further provided by this act that the 
trade dollar should be no longer legal 
tender, a^d its coinage was limited. The 
amount of subsidiary silver coin author- 
ised to be coined was increased to $50,000,- 
000, and the Secretary of the Treasury 
authorised to purchase bullion for the 
same at the market price, unless it could 
not be coined at that rate without loss to 
the treasury. The gain, or seigniorage, 
arising from such coinage was to be paid 
into the treasury. The act contained a 
special proviso, however, that the amount 
of money so invested, exclusive of the 
resulting coin, should not exceed the sum 
of $200,000. 

The act of February 28, 1878, provided 
for the coinage of silver dollars of the 
weight of 412^ grains of standard silver, 
to bear the devices and superscription 
provided for by the act of 18379 and to be 
legal tender at their nominal value, unless 
otherwise stipulated by contract The 
Secretary of the Treasury was authorized 
to purchase not less than $2,000,000 nor 
more than $4,000,000 worth of silver bul- 
lion per month for this purpose. The 
seigniorage was to be accounted for as 
in preceding acts. The limit of amount 
which might be so invested in silver bul- 
lion, exclusive of resulting coin, was in- 
creased to $5,000,000. The President of 
the United States was authorized by this 
act to invite the countries composing the 
Latin Union and other European coun- 
tries to a conference with the United 
States to adopt a common ratio between 
gold and silver, and provided for the 
appointment of commissioners for that 



purpose. An act with similar object was 
subsequently enacted, as noted elsewhere. 
This act further authorized the issuance 
of silver certificates for $10 or more, to be 
given in exchange for a like amount of 
silver coin, which should be retained in 
the treasury for payment of the certificates 
on demand. By the act of June 19, of 
the same year, tiie Secretary of the Treas- 
ury was authorized to use coin certificates 
for payment of depositors of bullion at the 
sevend mints and assay offices. 

The issuance of silver certificates of one, 
two and five dollars was authorized by the 
act of August 4, 1886. 

The law authorizing the coinage of the 
trade dollar was repealed by the act of 
February 19, 1887. A period of six months 
after the passage of the act was allowed, 
however, during which they would be 
received and standard silver dollars or 
subsidiary coins of equal value given in 
exchange therefor. The trade dollars so 
received were then to be recoined into 
standard silver dollars or subsidiary coins. 

The act of July 14, 1890— generally 
known as the Sherman law — directed the 
purchase by the Secretary of the Treasury 
of silver bullion to an amount not exceed- 
ing 4,500,000 ounces per month, at the 
market value, providing it did not exceed 
$1.00 for every 371i grains, the amount 
of pure silver contained in a standard 
silver dollar. In payment therefor treas- 
ury notes were directed to be issued, in 
denominations of $1.00 to $1,000.00, which 
were to be redeemable in coin, on demand, 
after which they might be reissued. But 
no greater or less amount of such notes 
were to be outstanding than the cost of 
the bullion and the standard silver dollars 
coined therefrom then held in the treasury, 
purchased by such notes. It was farther 
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directed that 2,000,000 onnoeB of siWer 
bullion 80 pnicliased be coined each month 
into standard silyer dollars until July 1, 
1891> and thereafter as much as might be 
necessary for the redemption of the treas- 
ury notes proYided for by the act. 

The act provided further that the fund 
for the redemption of circulating notes of 
national banks be covered into the treasury, 
and that their redemption be thereafter 
made from the general fund. This pro- 
vision, however, was not to apply to the 
deposit required by the act of 1874 of 
every national bank of an amount equal 
to five per cent of its circulation. The 
confiicting portions of the act of 1874 
were also expressly repealed. 

In August, 1893, a special session of 
Congress was called ; and on August 11 
Mr. Wilson, of West Virginia, introduced 
a bill to discontinue the purchase of silver 
bullion as provided by the Sherman law. 
After a long debate, and the proposal of 
several amendments, the amendment at- 
tached by the Senate was agreed upon. 



passed by both houses, approved by the 
President, and became the act of Novem- 
ber 1, 1898. 

This act declared it to be the policy of 
the United States to continue the use of 
both gold and silver as standard money 
and to maintain the parity of the two 
metals. It concludes as follows : *' And it 
is hereby further declared that the efforts 
of the Oovemment should be steadily 
directed to the establishment of such a 
safe system of bimetallism as will main- 
tain at all times the equal power of every 
dollar coined or issued by the United 
States in the markets and in the payment 
of debts.'* 

A considerable portion of the time of 
the Fifty-third Congress was consumed in 
the consideration of the Bland Seigniorage 
Bill and other measures of similar char- 
acter; but of those proposed measures 
nothing will be said, it being the purpose 
of this article to consider only those acts 
which have become enrolled upon the 
statute-books. 
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So far this year Thb Ooustsbllob has 
reeeiyed yery few oontributioiiB firom the 
Junior Class. This ought not to be so, as 
in a large olaes like '97 there are certainly 
many men who haye had experience in 
writing for their college papers, and who 
could write for this if they only would. 
It would take but little work, and cer- 
tainly would do much toward making Thb 
Counsblloe a snocess. We urge, there- 
fore, all who can to write eyen a short 
article on some legal subject that they are 
interested in; and any help, either as to 



the subject or as to its treatment, will be 
gladly giyen by any of the editors. 

Bbgikkino with the first Monday of 
this mouth, the new system of courts went 
into efTect. As to how they wiU succeed, 
whether there will be any improyement 
oyer the past or the reyerse, remains to be 
seen. With the new system came a new 
set of rules, among which there is one 
yery salutary measure. It is in regard to 
the passing of cases for the day. For- 
merly, at the Saturday call, cases were set 
for any day the succeeding week. On that 
day, theoretically, the case was to be tried, 
proyided it was reached ; but, practically, 
it was often passed for the day on the 
excuse of absence of material witness, 
engagement of counsel elsewhere, or other 
weak excuse. It certainly seemed inex- 
cusable that, when counsel had set or 
consented to a case being set down for a 
certain day, neither to haye his witnesses 
present nor to state his inability at the 
Saturday call. Then as to the engagement 
of counsel elsewhere— what constituted 
an engagement was a difficult question. 
Counsel might haye his clerk answer that 
he was engaged in a case, while, in reality, 
it might be that he was engaged only in 
the contingency that the case came on, 
and thus a case would be passed on merely 
the eyent of another case coming on. 
Now all this is changed. No excuse will 
be allowed by the new rules for absence of 
witnesses ; and if counsel be actually en- 
gaged in trying a case, he must prodoce, 
at the calendar call, an affidayit stating 
the court in which the case is tried, 
and that the case is actually in progress. 
£yen by mutual consent a case cannot be 
passed for the day. Formerly counsel 
used to haye a case set down for a particu- 
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lar day, and then, by matoal consent, pass 
the ease day by day nntil they were ready 
to try it Thus one month's calendar 
passed OTer to the next a multitude of 
undisposed of actions. It was like a snow- 
ball rolled in a field : at each reyolution, 
though a part melted, it grew into an un- 
wieldy and cumbersome mass. Now all is 
changed. On the one hand the new rules 
discourage delay, and on the other they 
do not force precipitation. For cases of 
actual engagement of counsel in a cause 
elsewhere, supported by an affidavit to 
that effect, are passed for the day. Again, 
even in cases where the material witness 
is absent, instead of forcing the case to 
trial, and thus wronging the party himself, 
and making him suffer for his counsel's 
fault, they merely put the case at the foot 
of the general c^endar. Thus it will be 
seen that the new rule encourages prompt- 
ness, and, while not punishing procrasti- 
nation severely, yet discourages it. 

How this new rule will work in the 
future we know not ; but if we can judge 
the future from the present, we certainly 
rejoice, for certainly, even at a cursory 
glance, one can see that the work is expe- 
dited, and that the wheels of the law are 
grinding with precision unincumbered by 
the mass of old cases. 

It is not often that questions involving 
the rights of the different races come up 
for consideration in the courts of the 
Northern States. Judge Bartlett, how- 
ever, recently decided a case of that char- 
acter. The plaintiff, Mrs. Carrey, a 
colored woman, purchased a first-class 
ticket from the Pennsylvania R. B. Oc, 
between New York and Knoxville, Tenn. 
One of the connecting lines of railway over 
which passage was thus engaged was the 



East Tennessee, Virginia and Georgia 
Bailroad. When the train on which Mrs. 
Carrey and her children were riding 
arrived at or near the boundary of the 
State of Tennessee, they were compelled, 
in the middle of the night, to leave the 
first-class car in which they had traveled 
from Lynchbuig, Va., and to make the 
remainder of the journey to Knoxville in 
what is known as a jim crow car. This 
is a car divided into two portions by means 
of a partition, one portion of the car being 
intended for white persons and the other 
for colored persons. Mrs. Carrey testified 
that she was put into the part where 
smoking was permitted, and that the car 
was filthy and dirty. The defendant 
railway company pleaded in defence the 
statute of Tennessee, which provides that 
separate accommodation must be provided 
for the white and colored races. The 
plaintiff was awarded 1500 damages. The 
case is reported in the Law Journal, Jan- 
uary 9, 1896. 

The law in cases like the above is gen- 
erally stated in about the same way ; but 
the decisions vary with the latitude of the 
State where the action is brought. This 
is rather well illustrated by the contrast 
between a recent decision in South Caro- 
lina and one in Illinois. 

In the first case (Smith t^. Chamberlain, 
17 S. B. Bep., 371) a colored woman was 
expelled by a ticket-agent from the ladies' 
room of the railroad-station, which she 
had peacefully entered. This was done 
solely on account of a rule established 
by the agent that colored people should 
not be allowed in that room. It appeared 
that in the other room, where the colored 
people were allowed, smoking and chew- 
ing were permitted. The Judge charged : 
That the ticket-agent had the right to 
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make reasonable roles for the goTemment 
of the station ; and that it was reasonable 
to allot separate rooms for the two races, 
proTided the accommodations were sub- 
stantially equal The verdict was for the 
defendant Plaintiff appealed ; but the 
npper court sustained the verdict, saying 
that it was no error to bold that if no 
emoking or chewing were going on at the 
time in the room to which the plaintiff 
was directed, the mere circumstance that 
there had been at some time chewing and 
smoking in that room, and not the other, 
was not conclusive of the question whether 
the accommodations of the two rooms 
" were substantially equal." 

In The Chicago & Northwestern Bail- 
way Company v. Anna Williams (65 111., 
185) a somewhat similar question was pre- 
sented. It appeared that the railway 
company set apart in their passenger- 
trains a car for the exclusive use of ladies 
and gentlemen accompanied by ladies. 
The plaintiff purchased a first-class ticket, 
and offered to enter the ladies' car, but 
was refused permission by the brakeman, 
who used force to prevent her entering. 
No objection was made to plaintiff's enter- 
ing and taking a seat in the ladies' car 
except her color. A verdict was rendered 
for the plaintiff, which was aflSrmed bj the 
higher court. 

The Southern States are thoroughly set- 
tied on the policy of separating the races, 
and it has been decided in various States 
that statutes providing for separate cars, 
or sections of cars, for the two races on 
railroad trains are constitutional. Ex- 
par te Plessy, 11 So. Rep., 948, is an 
example. In Chrisman v. Mayor, Ac, 12 
So. Bep., 458, it is held that separate 
schools for the races do not violate the 
provisions of the constitution. 



Surox the last issue of Thb Oounbbl- 
LOB the Senior Class of the Law School 
has met with a severe loss in the death of 
two of its members. 

Frank William Tucker and Lewis Mag- 
nus Alexander died during the Christmas 
vacation, each after a brief illness. 

In the death of these men the Senior 
Class has met with a deep aflBiction, and 
we desire to extend to it our heartfelt 
sympathy. 

No eulogium is necessary to bring before 
our minds the many virtues of these men. 
We shall ever remember them as earnest 
and faithful students and sincere friends. 

The Senior Class, through its commit- 
tee, have passed resolutions of respect and 
sympathy for the loss of their fellow- 
students, a copy of which is inserted 
below: 



lVh€riiu^ God, in His wisdom, has seen fit to 
remove from our midst our beloved friend and 
classmate, Frank William Tucker; there- 
fore, be it 

Resolvidt That we, the members of the Senior 
Class of the New York Law School, do hereby 
express our deep sense of sorrow and loss ; and 
be it further 

Resolved^ That we hereby tender our heartfelt 
sympathy to his bereaved relatives in their deep 
sorrow ; and be it further 

Risolvid, That a copy of these resolutions be 
transmitted to the afflicted family of our de- 
ceased classmate, and that these resolutions be 
printed in The Counsellor. 

Stephen Percy Cushman, 
James Hastings Scrimgeour, 
Theodore Friend Humphrey, 
George Bacon Lester, 
James C. MacGreoor, 
William Lionel Baker, 

Committie for the Class, 
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Whereas^ God, in His wisdom, has seen fit to 
remove from our midst our beloved classmate 
and friend, Lewis Magnus Alexander; 
therefore be it 

Resolved, That we, the members of the Senior 
Class of the New York Law School, do hereby 
express our deep sense of sorrow and loss ; and 
be it further 

Resolved^ That we hereby tender our heartfelt 
sympathy to his bereaved relatives in their deep 
sorrow ; and be it 



Resolved, That a copy of these resolutions be 
transmitted to the afflicted family of our de- 
ceased classmate, and that these resolutions be 
printed in The Counsellor. 

Stephen Percy Cushman, 
James Hastings Scrimgeour, 
Theodore Friend Humphrey, 
George Bacon Lester, 
James C. MacGregor, 
William Lionel Baker, 

Committee for the Class, 



LEGAL MISCELLANY. 



BXAMIKATIOK IN BQUITT^ N0BTHWB8T- 
BBN LAW SCHOOL. 
(Give reasons in all cases.) 

1. One of the United States has by law 
a system of paying its officers partly in 
engraved warrants payable by the State 
to bearer at a fatnre date, with interest. 
These warrants are about to be coanter- 
feited by citizens of another State. Has 
the first State any remedy in equity, and, 
if so, what is it ? 

2. The defendant took certain instan- 
taneous photographs of the plaintiff with- 
out her permission while the plaintiff was 
inrf-bathing at a summer resort. The 
plaintiff files a bill in equity to restrain 
the multiplication of the photographs, and 
obtain the destruction of the negatives. 
Is the bill showing these facts demurrable ? 

3. By a railroad accident fifty persons 
are injured, and they all sue the company 
m the same court at law. The facts are 
the same in all cases except upon the ques- 
tion of the extent of damages suffered. 
Is the company entitled to file a bill of 
peace? 

4. An employee is alleged by his em- 
ployer to have stolen from him and forged 
indorsements upon drafts which the em- 
ployee deposited in a bank, and which 
were collected and placed to his credit by 
the bank. Both employer and employee 
threaten to sue the bank. Is the bank 
entitled to a bill of interpleader ? 

5. The plaintiff indorses a draft *' for 
ooUection'' and deposits it in bank A. 
Bank A sends it to its correspondent, 
Bank B, for collection. Bank B collects 



the money and, according to usual custom, 
credits Bank A with it on its books. Both 
banks then become insolvent. What are 
the plaintiff's rights P 

6. By last will X leaves 11,000 to a 
Catholic priest, adding : '' I earnestly re- 
quest and desire that he will say or procure 
to be said three masses a week for the 
repose of my soul.'' The priest took the 
money and did not say or procure masses. 
Have the next of kin of X any rights in 
the premises, and, if so, what ? 

7. A, a year before his death, hi^ded B 
a note payable to A's order due in two 
years, unindorsed, saying: '^Here is a 
present for you.'' A's executor claims 
the note. Is he entitled to it ? 

8. A testator devised lands in fee, in 
trust for A for life, the trustee to pay over 
all the rents and profits to A quarterly, 
but the sums so to be paid not to be sub- 
ject to anticipation or assignment by A 
or to the claims of his creditors. Oan A's 
creditors reach the rents and profits ? 

9. A testator obtains a promise from a 
legatee that the latter will hold certain 
real property devised to him upon a trust 
to be disclosed by a letter to be found 
among the testator's papers after the tes- 
tator's death, but not previously commu- 
nicated to the legatee. The letter is found, 
and its directions are to hold in trust for 
A. Who is beneficially entitled in equity? 

10. A cestui que trust assigns his inter- 
est to three successive purchasers for value 
without notice. The second made no in- 
quiry of the trustee before purchasing. 
The third made such inquiry. At that 
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time the tru8i»e had do knowledge of any 
aBsignment. Yet the second purchaser 
was the first to notify the trustee that an 
assignment was made to him. This noti- 
fication was six months after the second 
assigoment. Whom onght the trustee 
to treat as cestui que trust? — The Law 
Studeni'M Helper. 

Thb use of a bicycle in the highway is 
held lawful in Thompson v. Dodge (Minn.), 
38 K B. A., 608 ; and the rider of the 
wheel, if not negligent, is held not to be 
responsible for the damage caused by a 
horse driven on the highway, which 
became frighteaed at the wheel and 
unmanageable. 

Asr injunction against the negotiation 
of a promissory note which has been 
materially altered is denied in Erickson v. 
First Nat Bank (Neb.), 28 L. R. A., 577, 
on the ground that there is an adequate 
remedy at law, although the plaintiff 
feared that his witnesses might die or 
move away. The authorities on the sub- 
ject of injunction against negotiation of 
a note are collected in the annotation to 
this case. 

Thb Minnesota statute providing for the 
adoption of a standard insurance policy 
by the insurance commissioner is held in 
Anderson v, Manchester Fire Assur. Oo. 
(Minn.), 28 L. B. A., 609, to be an un- 
constitutional attempt to delegate legis- 
lative power. The same decision had 
been previously made in the Pennsylvania 
case of O'Neil v. American F. Ins. Co. , 28 
L. B. A., 715. 

Mutual vituperation as affecting lia- 
bility for slander is regarded as a defense 
in Goldberg v. Dobbertine (La.), 28 L. B. 
A., 721, but the note to the case shows 



that in Louisiana^ as in other States, the 
mutuality of vituperation affects the 
damages rather than the cause of action. 

Thb much-discussed question in recent 
Federal decisions, whether or not there is 
a national common law, is decided in the 
negative in Oatton v. Chicago B. I. & P. 
B. Oo. (Iowa), 28 L. B. A., 556, with the 
result that interstate shipments before the 
Interstate Commerce Act are held to be 
unaffected by any common-law doctrine 
against discriminating charges. 



A 8TATUTB making a railroad company 
liable for all damage sustained by any 
person in consequence of the neglect of 
its agents or employees is held in Gondran 
V. Chicago, M. & St. P. B. Co. (G. 0. 
App. 8th C), 28 L. B. A., 749, not to 
affect the defense that a i>er8on injured 
while riding upon a train was there by 
fraud or stealth without payment of 
fare. The note to the case discusses the 
question whether a wrongdoer may take 
advantage of a general statutory imposi- 
tion of damages for negligent injuries. 

An elaborate review of the question of 
liability for making misrepresentations 
which induce another to enter into a 
contract with a third person, when they 
were made in good faith, is found in 
Nash V. Minnesota Title Ins. & T. Co. (163 
Mass., 574), 28 L. R. A., 753, deciding that 
an action for fraud will not lie in such a 
case. 

Fob the mistakes of a physician or 
surgeon employed by the master to treat 
a servant, it is held in Quinn v. Kansas 
City, M. & B. B. Co. (94 Tenn., 714), 28 L. 
B A., 552, that the master is not liable 
if he has not been negligent in selecting 
the physician. 
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Ah injunction agunst ihe abuse of 
corporate privfleges by conducting prize- 
fights is sustained in Oolumbian Athletic 
Club V. State, McMahan (Ind.),28 L. B. 
A., 727, notwithstanding the wrongful 
acts constitute crimes ; and it is also held 
that a receiver of the property of the 
corporation, on forfeiting its franchise in 
such a case, may be properly appointed in 
aid of an injunction. 

Ths duty of a railroad company to 
provide attendance for an injured em- 
ployee is held in Ohio & M. R Co. v. 
Early (Ind.), 28 L. R. A., 646, to arise 
only in case of strict necessity and 
urgent exigency, and to expire with the 
emergency ; aud the deliberate choice of 
the employee as to his treatment relieves 
the master of any liability for other 
treament The note to the case collates 
the authorities on the daty to furnish 
medical aid to a servant. 

Thb effect of a quitclaim deed in an 
otherwise perfect record title is con- 
sidered in the case of Parker i;. Bandolph 
(S. D.), 29 L. R A., 33, and in a note 
accompanying the case there is some 
conflict in the decisions, but the tendency 
is to give a purchaser by quitclaim the 
protection of the records if he is a pur- 
chaser in good faith, although the de- 
cision in the South Dakota case adopts 
the other doctrine. 

Smoked meats in a storage-room where 
they are placed as fast as they are cured 
are regarded as contents of the smoke- 
house within the meaning of an insurance 
policy construed in Graybill i;. Pennsyl- 
vania Mut. F. Ins. Afbo. (170 Pa., 75), 29 
L. K. A., 55, where it appeared that the 
parties intended the storage to be made 
in this way. 



A YBBT novel case is that of Tillman v. 
Otter (Ey.), 29 L. R A., 110, to the effect 
that the mayor cannot adjourn either one 
alone of the two branches of the general 
council of a city, and that the majority of 
one branch cannot, by refusing to consent 
to fix a time for the election of an officer 
by both houses and by remaining away 
from the meeting, prevent the remaining 
members, who constitute a majority of 
both branches, from making a valid 
election. It seems to be the first decision 
to the effect that an executive officer must 
adjourn both, if either, of the two 
branches of the legislative body, and that 
the illegal adjournment of such a body 
leaves it still in session. 

Fraud of promoters in procuring a 
subscription to the stock of a corporation 
before its organization is held in St. Johns 
Mfg. Go. V. Hunger (Mich.), 29 K R A., 
63, to be no defense against an assess- 
ment on the stock after the subscriber 
has united in forming the corporation, 
but it is held that his remedy was against 
the wrongdoers. 

A STATcm requiring manufacturers 
to pay wages of employees weekly, 
although applying to individuals as well 
as corporations, is held In Be House Bill 
No. 1,230 (Mass.), 28 L. R A., 344, to be 
within the power of the Legislature under 
the Massachasetts Constitution, which 
does not expressly provide for freedom or 
liberty of contract, but extends legislative 
power to ''all manner of wholesome 
and reasonable orders, law, statutes, 
and ordinances. '^ With this case is 
a note on the validity and effect of 
statutes regulating the time of payment 
of wages. 
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That the present 83rBtem of introdnoixig 
medical expert testimony before the court 
is a failore is nniyersallj admitted. In 
almost eyery case of any prominence in 
which medical testimony seems desirable 
the eyidence of the experts submitted by 
one party is flatly contradicted by the 
medical witnesses prodaced by the other 
side. Such a condition can only result 
in confusing the minds of the court and 
the jurorsy and when it happens, as it 
has happened in case after case for years, 
it is not at aU surprising that jurors haye 
finally come to regard the expert's eyidence 
with suspicion, and are apt to conclude 
that either his opinion is purchasable or 
else, confused by such conflicting testi- 
mony, exclude the entire medical eyidence 
as unworthy of any serious consideration. 
I haye, on more than one occasion, been 
told by jurors that this course has been 
pursued. 

Medical testimony, when it expresses 
deductions based upon scientific inyesti- 
gation, is often of great importance in 
enabling the jury to arriye at a definite and 
oomprehensiye conclusion. Many ques- 
tions of yital importance to one party or 



the other often arise which can only be 
intelligently answered by an expert wit- 
ness* But when experts of equal weight 
and authority giye absolutely conflicting 
testimony it reduces the yalue of the 
experts opinions to a nullity. This result 
will probably remain unchanged so long 
as the present system of introducing 
medical testimony is permitted. Lawyers 
and physicians alike recognise the fact 
that a change is necessary; but it has been 
found exceedingly difficult to frame any 
measure which will giye satisfactory re- 
sults and yet not interfere with the rights 
of the parties to the action. More than a 
year ago the Medical Society of the 
Oounty of New York appointed a com- 
mittee to consider this subject with the 
yiew of securing appropriate legislation if 
a satisfactory solution of the question 
could be reached. The committee recom- 
mended the enactment of a law by the 
Legislature proyiding for the ^'appoiut- 
mentofa commission of experts by the 
courts, and that only physicians of repute 
in the particular branch of medical science 
to which the question calling for expert 
opinion relates shall be appointed.'' It 
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also directs the manner in which their 
knowledge of the facts shall be acquired, 
and requires the commission to submit 
this report in writing to the court It is 
belieyed a bill embodying these provisions 
wiU shortly be sent to the Legislature. 

If this report could be put into execution 
and all other methods of obtaining testi- 
mony be excluded, the question would be 
solved in a very satisfactory manner ; but, 
unfortunately, the enactment of a law 
authorizing such a commission would 
probably prove to be as lamentable a 
failure as the present method is. The 
fault of the present system liesal the door 
of the lawyers, and not with the experts. 
In all cases of any prominence both sides 
to the controversy secure the best experts 
available. They are usually men of the 
highest attainments in different branches 
of medicine — men who have stood before 
their brethren and the community at large 
for years without a smirch upon their pro- 
fessional ability or private character. Is 
it reasonable to believe men of this stamp 
would testify to what they know or think 
to be false ? The opinion is also held by 
many that the expert's view of the case is 
frequently influenced by the pecuniary 
consideration he receives. Is this a reason- 
able hypothesis 7 Most of the experts are 
men whose abilities have not only placed 
them beyond want, but, from a physician's 
point of view at least, they are in more 
than comfortable circumstances, and cer- 
tainly not in a position to be tempted by 
the very moderate fee received in the ma- 
jority of cases. It is the popular idea that 
experts receive enormous sums for their 
testimony. This may have been true in 
cases in which large sums of money were 
in dispute. But in the majority of cases 
the fee is a very moderate one, and in 



many criminal cases the expert receives no 
fee at all, being actuated either by the de- 
sire of acquiring experience, or else, in re- 
sponse to an appeal for help, gives his serv- 
ices because he does not desire to see an 
injustice perpetrated. In any event, if 
expert testimony could be purchasable, 
such transactions could not possibly be 
kept secret for any length of time^ and no 
attorney could afford to prejudice his case 
by allowing a purchased witness to take 
the stand. In many instances the expert 
merely gives his opinion, based upon a 
series of alleged facts assumed in a fayi)o- 
thetical question. The expert upon the 
opposing side does the same. Each gives 
an honest opinion, based upon logical 
reasoning, and yet the two opinions are 
absolutely antagonistic. 

The reason for this is obvious. The op- 
posing experts are not asked the same 
question. The hypothetical questions put 
to each contain, as a rule, diametrically 
opposite suppositions of fact, and therefore 
the experts' opinions must differ. If the 
experts on both sides were asked the same 
hypothetical question there would seldom 
be any material differences in the resulting 
opinions. But this is a course which the 
opposing counsellors cannot follow. They 
attempt to prove opposite conditions of 
fact, and, therefore, present skillfully 
prepared questions to their experts, the 
answers to which are calculated to sup- 
port their side of the controversy. 

The answer to a hypothetical question is 
merely an opinion based on assumed facts, 
and should be carefully differentiated by 
the jury from an expert's opinion baaed 
upon facts the result of personal observa- 
tion and investigation. It is for the at- 
torneys to prove to the jury that the facts 
assumed are true. This being acoom- 
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plishedy the expert's opinion based npon 
those facts then becomes important, and 
then only. In many oases, such as in 
contests over wills, and again where the 
plea of transitory insanity is urged, and in 
other cases also, the expert's testimony is 
entirely confined to answering hypothetical 
questions and in giving opinions on as- 
sumed facts which are entirely without 
his knowledge. In other cases opinions 
based upon personal inyestigations are 
submitted by the experts, and here 
again the opposing experts may differ 
widely. 

A careful alienist rarely bases his 
opinion of an individual's mental con- 
dition npon the exhibition of the objective 
symptoms alone. The subjective symp- 
toms and, what is often of far greater im- 
portance, the family history, the peculiari- 
ties of character and disposition shown 
by the alleged lunatic, the history of 
strange and incomprehensible actions, and 
many other factors of a similar nature, 
are all taken into consideration and giyen 
their proper value. The major part of 
this kind of information is obtained either 
through the counsel or through the family 
and friends of the accused. Do the ex- 
perts on both sides have equal facilities 
for making thorough examinations of al- 
leged lunatics? Do they go into court 
prepared to give opinions based on facts 
and information imparted impartially to 
both ? The answer to both of these ques- 
tions is emphatically, No, and the answer 
can never be anything else so long as at- 
torneys have the power, and exercise it, of 
interfering with medical exnminations. 
The attorney for the accused may afford 
the expert he engages every facility for 
making a thorough medical examination, 
and supplies him with information gleaned 



from the examination of prospective wit- 
nesses which has a tendency to prove the 
existence of those changes in character, 
temperament, and disposition which are 
so often the precursory symptoms of 
mental disease. The expert thus readily 
obtains the history of insane acts and 
speeches, if there have been any, and the 
history of all other facts tending to dem- 
onstrate mental disease. But how does 
the attorney act with the medical expert 
called by his opponent ? Does he assist 
him as he did his own expert ? Of course 
not. He is often present when the exam- 
ination is made, and either instructs his 
client not to answer certain questions or 
else not to answer at all. If the expert 
attempts to obtain information from the 
friends or family of the accused, he is 
either rebuffed or misled. In fact, he re- 
ceives little knowledge except that which 
he obtains from a personal inspection of 
the accused. This meagre information is 
supplemented by a recital of assumed facts 
by the attorney who calls him, consisting 
of statements, it is needless to say, which 
are diametrically opposite to those sup- 
plied to the expert on the other side. 

Is it at all remarkable, under such cir- 
cumstances, that conflicting opinions re- 
sult, or at all strange that expert medical 
testimony should be regarded with sus- 
picion and distrust ? I agree heartily with 
the suggestion that something should be 
done to correct this evil^ which is surely 
casting undeserved discredit upon an im- 
portant branch of medicine, but I do not 
believe the course suggested — that is, the 
appointment by the court of a commission 
of experts to inquire into and report upon 
the mental condition of the alleged lunatic 
— will at all result in a satisfactory solution 
of the question, in the first place, what 
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gQftrantae ia there that the ooart will ap- 
point experts who are well -trained 
alieniBts ? This is not a trivial qaestion, 
but is one which is suggested by the pro- 
ceedings in one of our courts of record a 
few months ago. In that case a wretched 
paranoiac was defended by an alienist of 
acknowledged repute, whose testimony was 
given without reward or expectation of 
reward. Opposed to him were two phy- 
sicians, yirtnally appointed by the court 
They were reputable physicians and men 
of high character, but utterly inex- 
perienced as alienists. They could see no 
evidence of insanity, and so testified, and 
the lunatic was condemned to death. 
They were evidently honest in their con- 
victions, but were clearly incompetent to 
act as experts. 

But let us suppose, for the sake of ar- 
gument, that a commission of competent 
experts was appointed. The report would 
be in the nature of evidence for the jury 
to consider. But neither the creation of 
this commission nor the passage of any 
law would deprive the accused of his con- 
stitutional right of producing witnesses 
whose testimony would be beneficial to his 
cause. He could, therefore, produce all 
the medical expert testimony he pleased, 
perhaps the testimony of men of equal 
eminence to those composing the com- 
mission. The evidence thus obtained 
would also be given to the jury, and the 
same disheartening spectacle of expert 
against expert would be repeated again, 



and in this respect the commission would 
also be an utter failure. 

The best solution of the question, to my 
mind, is this : Let the experts from both 
sides have identical facilities for examining 
the accused without any interference in 
any way on the part of the attorneys. 
Neither expert should be allowed to make 
an examination of the accused or his 
fiunily or his friends without the other 
expert being present, and the entire pro- 
ceedings in every examination should be 
recorded by an ofilcial stenographer, such 
report to be placed at the disposal of the 
attorneys of both sides, to be used in the 
triaL Any information imparted to one 
expert relating to the mental condition of 
the accused should be given to the other 
expert also, and a full statement of this 
information should be incorporated into 
the oflBicial record. By this means ail the 
&cts of the case would be shared by both 
experts equally, and the oflBicial record in 
the hands of the attorneys would effec- 
tually check any possibility of either ex- 
pert deviating from the truth or attempt- 
ing to distort the facts. This is a simple 
method. It is fair to both sides, and will 
bring out the truth better than any com- 
mission could possibly do. In cases in 
which the expert merely gives his opinion 
on a hypothetical question no remedy is 
needed. The attorney must prove the 
alleged facts contained in the question 
before the expert's opinion is entitled to 
any consideration by the jury. 
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A owes a anm of monej. A states 
this fact, and pays the mon^ to B on B's 
promise to pay it to C the next day. 
can enforoe the oontnust thus mads 
between A and B against B, althoogh not 
priyy to it. So the case of Lawrence v. 
Fox decides. 

The decision itself is clear and anthori- 
tative, bnt the principle of law on which 
the decision rests has not yet been definite- 
ly and satisfactorily f ormnlated. Jndge 
Gray asserts, in the opinion of the court in 
that case, that «'the principle illnstraied 
by the example so freqaently qnoted, . . 
that a promisemade to one for the benefit 
of another, he for whose benefit it is made 
may bring an action for its bieaeh, has 
been applied, . . becaase it was a 
principle of law." He states in a pa- 
renthesis that this example ''condsdy 
states the case in hand.'' Two jndges, 
howerer, assign agency and ratification as 
a basis for the decision, without asserting 
the broad principle which Jndge Oray 
announces. 

Jndge Denio, who was one of these two 
judges, afterwards apparently accepted the 
principle, for in the case of Burr 9. Beers 
(24 N. Y., 178) he says : 

''If the judgment (in the case at bar) 
can be supported at all, it must be upon 
the broad principle that if one person 
make a promise to another for the benefit 
of a third person, that third person may 
niMTita.in an action on the promise. . . 
The question came squarely before this 
court in Lawrence «. Fox, and we held . . 
that the action would lie. We must there- 



fore regard the point aa definitely settted, 
so fiur as the courts of this State are oim- 
cemed." 

In the case of Davis «. Morris (36 N. T., 
575) Jndge Oroyer says: "The principle 
of that case (Lawrence v. Fox) is that 
when a party agrees to pay another a sum 
of money, when the consideration is rent 
receiyed from a third person, the contract 
inures to the benefit of the former, who 
can maintain an action thereon for the 
recoyery of what is so agreed to be paid. 
To bring a case within this principle there 
must be an agreement to pay to such 
party.'' It will be noticed that, in stating 
the principle, Jndge Oroyer snbstitntes 
the word "agreement" for "promise." 
Judge Miller, in Van Schaick v. Third 
Ayenue R. R. Ca (38 N. T., 346), nar- 
rows the statement of the principle of 
Lawrence v. Fox still further. "An 
action lies upon a promise made by the 
defendant far a valid consideraiion to a 
third person for the plaintiff's benefit, 
although the plaintiff was not priyy to the 
consideration." 

The cases continue to cite the doctrine 
of Lawrence v. Fox in about this form 
with apparent approyal untQ the case of 
Gamseyv. Bogers(47N. T., 233). Jndge 
Bapallo there distinctly limits the extent 
of the principle. He says: "I do not 
understand that ttie case of Lawrence v. 
Fox has gone so far as to hold that eyery 
promise made by one person to another, 
from the performance of which a third 
would deriye a benefit, gives a right of 
action to such third iMrtr. he being priyy 
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neither to the contract nor to the consid- 
eration. To entitle him to an action^ the 
contract must have been made for his 
benefit. He mnst be the party intended 
to be benefited/' 

Jndge Earl considers the question in 
Thorp V. Eeokak Goal Go. (48 N. Y., 
253). He endeavors to overcome the diffi- 
culty of enforcing a contract where there 
is no privity as follows : *' It is sufficient 
if the promise be made by the promisor 
upon a sufficient consideration passing 
between him and his immediate promisee ; 
and when the third person adopts the act 
of the promisee in obtaining the promise 
for his benefit, he is brought into privity 
with the promisor, and he may enforce the 
promise as if it were made directly to 

him." 

In Barlow v. Myers (64 N. Y., 41) 
Judge Andrews says that Lawrence v. Fox 
''remains as the rule of decision in cases 
within the principle there decided/' . . 
but that " it would be a great extension of 
the doctrine of Lawrence v. Fox to hold 
that a promise to a debtor to pay his debt 
was a direct undertaking of the promisor 
with each of the persons successively who 
should acquire the interest of the original 
creditor, and this constiniction is not 
justified when there are no special words 
indicating that intention. The courts 
have been disinclined to extend the 
doctrine of that case." 

In Moore v. Byder (66 N. Y., 438) 
Judge Earl limits the principle under 
discussion still further. He says : 

''While they (the third parties for 
whose benefit the contract was made) 
could adopt and enforce such a promise 
made upon a valuable consideration for 
their benefit, within the rule laid down in 
the case of Lawrence v. Fox, they did not 



do it, and until they did adopt it, or in 
some way claim the benefit of it, and 
accept the new debtor in place of the old 
one as their principal debtor, the original 
parties to the promise could rescind or 
modify it; and the obligation of the 
promisor to the party for whom the prom- 
ise was made remained imperfect. If they 
should adopt the promise, they would 
have to adopt the instrumentalities by 
which it was obtained ; and the plaintiff 
could defend against them upon the 
ground that he was induced to make the 
promise by fraud.*' 

Judge Allen formulates the conditions 
under which Lawrence t;. Fox is authorita- 
tive as follows : '^ To give a third party 
who may derive a benefit from the per- 
formance of the promise, an action, there 
mnst be, first, an intent by the promisee to 
secure some benefit to the third party; 
and, second, some privity between the two, 
the promisee and the party to be benefited, 
and some obligation or duty owing from 
the former to the latter which would give 
him a legal or equitable claim to the bene- 
fit of the promise, or an equivalent from 
him personally.'' The question of the 
lack of privity is thus solved: ^^ A legal 
obligation or duty of the promisee (to the 
third party) will so connect him (the third 
party) with the transaction as to be a 
substitute for any privity with the prom- 
isor, or the consideration of the promise, 
the obligation of the promisee furnishing 
an evidence of the intent of the latter to 
benefit him, and creating a privity by 
substitution with the promisor. 
Judges have differed as to the principle 
upon which Lawrence t^. Fox and kindred 
cases rest, but in every case in which an 
action has been sustained there has been a 
debt or duty owing by the promisee to the 
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party claiming to sae upon the promise. 
Whether the decision rest upon the doc- 
trine of agency, the promisee being re- 
garded as the agent for the third party, 
who by bringing his action adopts his 
acts, or upon the doctrine of a trnst, the 
promisor being regarded as having re- 
ceiyed money or other thing for the third 
party, is not material. In either case 
there mast be a legal right, founded npon 
some obligation of the promisee, in the 
third party, to adopt and claim the prom- 
ise as made for his benefit (Yrooman v. 
Tamer, 69 N. T.,280). 

The main grounds of the decision, so far 
as formulated up to this time, have been : 
Ist, agency and ratification ; 2d, a trust 
fund, giving right to an equitable action 
in rem. The other statements of the 
judges are merely reaffirmations with 
modifications of the original principle, 
that the promise for the benefit of the 
third person may be enforced by him. 
Substitution seems to be included under 
the theory of agency. 

In Pardee v. Treat (82 N. T., 888) 
Judge Andrews makes an interesting sug- 
gestion : ** We think the true result of the 
decisions upon the efiect of an assumption 
clause in a deed is, that it can only be en- 
forced by a lienor where in equity the 
debt of the grantor secured by the lien be- 
comes, by the agreement between him and 
his grantee who assumes the payment, the 
debt of the latter. On the other hand, . . 
if the grantor remains the principal debt- 
or, then the assumption clause is a con- 
tract between the parties to the deed alone, 
and the liability of the grantee, for any 
breach of his obligation is to the grantor 
only." In other words, the doctrine of a 
novation. In Dunning v. Leavitt (85 
N. T., 35) Judge Andrews speaks of the 



right of the party suing upon the promise 
in cases like Lawrence v. Fox, aa '' in truth 
a derivative right.** 

Judge Earl quotes Judge Andrews' re- 
mark in Barlow v. Myers, to the effect that 
'' the theory upon which a third person 
is allowed to maintain an action upon a 
promise to another to pay his debt, is that 
the promise in legal effect ie a promise to 
pay such third person." Further on, in 
the same case, Judge Earl quotes from 
Judge Bigelow's opinion, in Brewer v. 
Dyer (7 Gush., 887), what seems on the 
whole to be the true explanation and de- 
fence of the principle we are considering. 
** The right of the third person in such a 
case to enforce such a promise does not 
rest upon the ground of any actual or sup- 
posed relationship between the parties ; 
nor upon the reason that the defendant 
. . has impliedly made himself the 
agent of the plaintiff ; but upon the broader 
and more satisfactory basis, that the law, 
operating on the acts of the parties, 
creates the duty, establishes the privity, 
and implies the promise and obligation on 
which the action is founded. '^ Of course 
some will object that this is no reason at 
all. It seems to be a true statement of 
what is actually done in deciding such a 
case. 

In Wheat v. Bice (97 N. Y., 302) Judge 
Finch reiterates Judge Andrews' remark 
in Barlow v. Myers, but with even more 
emphasis: ''We prefer to restrict the 
doctrine of Lawrence v. Fox within the 
precise limits of its original application.'' 
And Judge Potter amplifies this state- 
ment in Lorillard v. Clyde (122 N. T., 502). 
He says : " Whether the principle of that 
case (Lawrence v. Fox) is applicable to 
this depends upon this consideration, 
whether the facts of that case are of the 
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same eBsential nature as the facts of this 
case. Legal principles spring from the 
essential facts of a case, and it is not safe 
to apply the principle which controls the 
decision of one case to the decision of an- 
other case nntil the facts of the two cases 
have been closely compared, and fonnd to 
be essentially the same." 

Judge Finch considers the question 
once more in Oifford v. Gorrigan (117 N. 
Y., 262). "Of course," he says, 'Mi is 
difficult, if not impossible, to reason about 
it without recurring to Lawrence v. Fox, 
and ascertaining the principle on which 
its doctrine is founded. That is a diffi- 
cult task, especially for one whose doubts 
are only dissipated by its authority, and 
becomes more difficult when the number 
and yariety of its alleged foundations are 
considered. But whicheyer of them may 
preyail, I am conyinced that they all in- 
yolye, as a logical consequence, the irrey- 
ocable character of the contract after the 
creditor has accepted and adopted it, and 
in some manner acted upon it. The pre- 
yailing opinion in that case rested the 
creditor's right upon the broad propo- 
sition that the promise was made for his 
benefit, and therefore he might sue upon 
it, although priyy neither to the contract 
nor its consideration. That view of it neces- 
sarily inyolves an acquisition at some 
moment of time of the right of action 
which he is permitted to enforce. If it be 
possible to say that he does not acquire it 
at the moment when the promise for his 
benefit is made, it must be that he obtains 
it when it has come to his knowledge and 
he has assented to and acted upon it. For 
he may sue ; that ia decided and conceded. 
If he may sue, he must, at that moment, 
have a yested right of action. If it was 
not obtained earlier, it must haye vested in 



him at the moment when his action was 
commenced, so that the right and the 
remedy were born at the same instant. 
But there is no especial magic in a law 
suit If it serves for the first time to 
originate the right which it seeks to en- 
force, it can only be because the act of 
bringing it shows unequivocally that the 
promise of the grantee has come to the 
knowledge of the plaintiff, that the latter 
has accepted and adopted it^ that he in- 
tends to enforce it for his own benefit, and 
gives notice of that intention to the ad- 
versary. From that moment he must be 
assumed to act or omit to act in reliance 
upon it. But if all these things occur 
before a suit commenced, why do they 
not equally vest the right of action in the 
assignee 7 What more does the mere law 
suit accomplish? And so the contract 
between grantor and grantee, if revocable 
earlier, ceases to be so when by his assent 
to it and adoption of it the creditor brings 
himself into priyity with it and elects to 
avail himself of it, and must be assumed 
to have governed his conduct accordingly. 
I see no escape from that conclusion. . . 
While I think the idea of . . an agency 
is a legal fiction, having no warrant in the 
facts, yet the same result as to the power 
of revocation follows. 

" But another basis for the action has 
been asserted • . where, on foreclosure 
of the mortgage, its owner seeks a judg- 
ment for a deficiency against the new 
covenantor. In Burr v. Beers (24 N. Y., 
179) . . it was pointed out that the 
liability of the grantee to the mortgagee 
rested upon the equitable right of sub- 
rogation, and had been recognized and en- 
forced long before Lawrence v. Fox made 
its appearance. . . That, if a sound 
proposition, was all very well so long ae 
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there was siipposed to be no equiralent 
remedy at law, bnt after the decision of 
Lawrence v. Fox that remedy existed. . . 
When the law has absorbed, in a broader 
equity, the narrow one enforced in 
chancery, the form and measure of the 
latter ceases to be of consequence. One 
does not seek to trace the riyer after it 
has lost itself in the lake. . • 

** I have been quite favorably impressed 
with a fourth suggestion respecting the 
basis of these rights of action, which ap- 
pears, in the opinion of Andrews, J., ren- 
dered when this case was before us on a 
prerious appeal. 'After all,' he says, 
* does not the direct right of action rest 
upon the equity of the transaction ?' If 
we discard the fictitious theory of an 
agency, what remains is the equitable 
right of subrogation swallowed up in the 
greater equity of the legal right founded 
on the theory of a promise made for the 
benefit of the creditor. It is no new thing 
for the law to borrow weapons from the 
arsenal of equity. The action for money 
had and reoeiyed is a familiar illustration. 
May we not deem this another ? If we do, 
and the door is thus opened wide to equit- 
able considerations, I am quite sure it 
will follow that, while no right of the 
mortgagee is inyaded by a change of the 
contract before it is brought to his knowl- 
edge, and be has assented to it, and acted 
upon it, yet to permit a change thereafter, 
while the creditor is relying upon it, would 
be grossly inequitable and practically de- 
stroy the right which has maintained it- 
self after so long a struggle.'' 



It seems as though Judge Finch had 
said the last word on the subject Later 
adjudications merely refer to his state- 
ment of the doctrine and its basis. The 
discussion seems to be closed. The last 
statement of the Oourt of Appeals upon 
the subject occurs in the First National 
Bank of Sing Sing v. Chalmers (144 N. Y., 
432). Judge Finch there says (p. 439): 
" I do not deem the doctrine of Lawrence 
V. Fox inyolyed in this controyersy. 
That doctrine applies where no express 
promise has been made to the party suing, 
but he claims the right to rest upon a 
promise between other parties haying re- 
spect to the debt due to him and as hay- 
ing been made for his benefit It struggles 
to obyiate a lack of priyity upon equit- 
able principles, but is needless, and has 
no proper application where the priyity 
exists. . ." 

It has not been attempted in this paper 
to collate opinions from any bourt except 
the Oourt of Appeals. Judges of other 
courts haye discussed the subject with 
great ability, both in this State and in 
other States. The aim has rather been to 
endeayor to trace the deyelopment of the 
doctrine in the court in which it was 
formulated through the yarious changes 
which haye marked its progress up to its 
present condition in that court Any one 
who makes such an inyestigation cannot 
fail to be impressed with the logic which 
the discussion of this famous case has 
elicited. 



THE USE OP DIGESTS. 



(PROM ** CASB AND COMMBNT.") 



<< Digests of the law, gmng the points 
of decided cases, hare long taken the place 
of the abridgments like Bacon and Oomyn, 
and by a combination of devices have made 
it comparatively easy, considering the mass 
of decisions, to make an ezhanstiye inves- 
tigation of any qaestion/' This quotation 
is from the report of the Committee on 
Law Reporting of the American Bar Asso- 
ciation, at its eighteenth annual meeting, 
lately held in Detroit. In this unusually 
able and valuable report there are many 
suggestions worthy of extended considera- 
tion. But the sentence just quoted calls 
attention to a matter, the importance of 
which many of the profession have not 
duly appreciated. A poor digest, indeed, 
may sometimes mislead rather than help, 
but in the present days of numerous de- 
cisions a digest of them is necessary. A 
lawyer can no more afford to dispense with 
a good digest as a key to the decisions, 
than a scholar can afford to ignore a dic- 
tionary and hunt through standard authors 
for authority as to the use of a word. How- 
ever complete a law library may be in its 
collection of general treatises and text- 
books, one may easily find, by examination, 
that a large number of decisions on points 
of the first importance will not be found 
in any of them. The latest decisions are 
by far the most important. This is not 
only because older decisions may be over- 
ruled or in some degree modified or limited 
by later ones, but because new questions 
are constantly arising, and the decisions 
of the past year are far more likely, than 



the decisions of former years, to furnish 
precedents on a case which arises to-day. 
This is very truly and strikingly expressed 
by the same report to the American Bar 
Association from which we have already 
quoted. It says: '^ Litigation now arises 
from the new industrial conditions and 
changed business methods, which are the 
marked features of the times. 

'^ The older reports thus become prac- 
tically obsolete as to the bulk of legal lore 
spread on their pages ; and the common 
law, as it now exists to-day, the result of 
centuries of change, improvement, and 
evolution, as applied to the afhirs of the 
day, is to be found, to a very great extent, 
in the later volumes of the reports of every 
jurisdiction.'' No intelligent person can 
doubt the truth of this statement after 
proper reflection, although it may at first 
seem to him to be untrue. The law of 
corporations, while not entirely of recent 
growth, is so largely so that the elimina- 
tion from the subject of the decisions 
made during the present generation would 
leave it a mere fragment. The same is 
true of the law of carriers, and still more 
true of the law respecting the construction 
and operation of railroads. So the subject 
of street railways has been almost entirely 
developed in recent years ; while so far as 
it has been modified by the use of cable 
and electric cars, it is all found in very late 
decisions. These su£Giciently illustrate the 
point that even the old subjects of the law 
have, in many cases, but little of value ex- 
cept what is found in modern decisions. 
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Bnt modern Btatutes are the caase of a 
very great part of the law of to-day. Even 
the old subjects of the law have been to a 
great extent modified by recent statntes. 
The common law of master and seryant 
has, within a few years^ received very im- 
portant modifications in a considerable 
namber of States by acts of the legis- 
latures. These statutory changes are nsn- 
ally similar in different States. Some of 
these comprise enactments respecting em- 
ployer's liability for injuries to seryants 
or to third persons, while others have 
attempted to restrict the power to con- 
tract with employers in yarious respects, 
such as in the matter of payment of wages, 
or of hours of labor. So the Australian 
ballot law has been swiftly passing from 
State to State and creating an entirely 
new feature of the law of the country. 
These are only typical instances of the 
change of law by statute. A very striking 
illastration of the statutory creation of a 
new subject in the law is in the statutes 
giving a right of action for wrongfully 
causing the death of another person. The 
Tast number of cases of this character 
brought within a very few years will 
appear from the examination of recent 
digests, although a great number of them 
will not appear under the title of Dbath, 
althongh based directly on these statutes, 
since the right of action was assumed and 
conceded and only questions contested and 
decided in them were questions of practice 
or of the ordinary law of master and sery- 
ant, of railroads, or of some other distinct 
branch of the law. The more the ques- 
tion is examined the more emphatically 
true it will appear that much of the law 
in the older reports is practically obsolete, 
and that present litigation arises princi- 
pally from new industrial conditions and 



changed business methods, as well as new 
statutes. 

The growing body of decisions leayes 
attorneys and courts in any State to rely 
more and more upon decisions in their 
own State when a pertinent authority can 
be found there. Yet it is true that by 
reason of this constant deyclopment of the 
law, questions are arising every day in 
every State which have not yet been de- 
cided in that jurisdiction, but which have 
been decided in some other State. Thus 
a decision recently made in Minnesota, 
holding unconstitutional a statute author- 
izing the insurance commissioner to pro- 
vide a standard policy for use in that State, 
had hardly been rendered before a similar 
decision was made in Pennsylvania to the 
same effect. So the New York decision, 
as to the right of a murderer to inherit 
from his victim, was followed very soon 
by a Nebraska decision, and later by Penn- 
sylvania and Ohio decisions on the same 
question. It is almost proverbial that a 
decision on a novel question will be quickly 
followed by others on the same question. 
For the sake of that uniformity of law 
which all public-spirited people, whether 
in the legal profession or otherwise, greatly 
desire, it is important that attorneys and 
courts in any State in which a new ques- 
tion arises should be acquainted with the 
decisions, if any, that have been rendered 
elsewhere on the question. The reports 
still furnish decisions on many subjects 
which have been made in ignorance of 
decisions to the contrary in other juris- 
dictions. While it is by no means to be 
expected that a court in one State will 
always adopt the conclusion of another 
court, it would be uncomplimentary and 
unjust to the courts to suppose that full 
acquaintance with the decisions of other 
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oonrtB woald not have a tendency to secure 
aniformity of decision. Attorneys and 
judges surely will not ignore decisions out- 
side of their own jurisdictions when there 
is no binding precedent within the juris- 
diction. But such decisions rery often 
escape their notice unless they have access 
to the latest digests which include decisions 
of other jurisdictions. It cannot fail *^ to 
give a person a pain '' to see two decisions 
in different States directly opposed to each 
other, if the second decision was rendered 
in ignorance of the former. One must 
feel, in such a case, that the reasoning of 
the court in the former decision, if not the 
decision itself, might haye been valuable 
to the other court which, in ignorance of 
it, decided to the contrary. 

A lawyer who relies only upon text- 
books and general treatises on the law 
must, in the nature of the case, overlook 
nearly, if not quite all of the decisions 
which have been rendered during the pre- 
ceding year. Most text-books, indeed, 



must necessarily be much more than a 
year behind the decisions. But a text- 
book that is up to date as nearly as it is 
possible to be is usually almost a year 
behind the courts by the time it reaches 
the lawyer's hands. Decisions are always 
made, even while a text-book is in press, 
which the author would most gladly 
include. In short, the latest and most 
important decisions on any subject are 
usually not to be found in any text-books. 
For these a good digest, kept up to date, 
is the only source of information. Every 
year an increasing number of the lawyers 
of the country learn the value of late 
digests. Whatever else a lawyer may have, 
this he must have, or constantly take the 
risk of missing the very decision that he 
most needs. In the nature of things, what- 
ever development may take place in the 
systems of reporting decisions, a digest 
which is both accurate and up to date 
must continue to be the most important 
tool in the lawyer's office. 



THE TORRENS LAND-TITLE SYSTEM. 



BY A. H. WALKER. 



The bOl embodying a form of the Tor- 
rena laad-tiile system, introduced in the 
present session of the Legislature of this 
State, has called forth expressions df opin- 
ions as to the merit of that system of 
transfer. This system consists essentially 
in registering titles, instead of recording 
deeds. It was first adopted in Australia, 
and subsequently in England, Germany 
and in some of the Oanadian provinces. 
The Illinois Legislature adopted it in June 
of last year, and the Legislati7e action 
was confirmed by a large popular majority 
at the November election. 

The chief advantages claimed for the 
system are that an indefeasible title is 
obtained after a notice period of five years; 
that the title may be easily searched for 
loans; that sales and mortgages may be 
made cheaply and quickly ; and that trust 
estates and those of minors and lunatics 
are protected. The title is established 
and evidenced by a certificate from the 
Begistrar, which is as handy as a stock 
certificate, instead of by a deed, procured 
after a long and expensive search, which 
the purchaser or owner accepts on the 
word of his attorney or the guarantee of a 
title company. It is claimed, too, that 
the expense of getting title by this system 
is merely nominal. 

The system is set forth by Deputy 
Comptroller Hanhart, of the Emigrant 
Industrial Savings Bank, of this city, in 
a letter to 27m Sun. 

'^ To register a title,'' says Mr. Hanhart, 
''call at the Begistrar's o£Sce with your 
deed and abstract, and pay the fee of $15. 



Expert examiners will search and report, 
and if all is in order your title will be 
registered, and you will receive a certifi-* 
cate to that effect. In five years from the 
date of registry the certificate will repre- 
sent an absolute and indefeasible title. 
Should any mortgage or lien exist, the 
fact will be entered on the Begistrar's book 
and certificate. Sales and mortgages will 
be completed in the Begistrar's office, old 
certificates in each case being canceled 
and new ones issued. 

'' The Begistrar opens a page of his book 
for your property, and, if subdivided later 
on, new numbers and new pages for each 
parcel will be given and separate certifi- 
cates may be issued for undivided shares, 
so that no more difficulty will be experi- 
enced in finding the status of any property 
than there is in a savings bank in finding 
the balance to the credit of a depositor 
when name and number are given. No 
certificate is to be issued until the rights 
of all infants, lunatics, ftc, are thoroughly 
tested or preserved. Provisional certifi- 
cates may be issued while matters are 
unsettled or when the title is merely a 
possessory one. To conform with the 
Constitution, a short statute of limitation 
for land titles will have to be passed, so 
that if no adverse rights are established, 
or no caveats filed within five years, the 
title rests and becomes indisputable. The 
Begistrars are to give heavy bonds, and 
are to appoint competent attorneys as 
examiners. No registry for property de- 
rived from tax sales is to be allowed unless 
the applicant has been in possession ten 
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years and has paid seven successiye years' 
taxes. After registry mere possession for 
any length of time oannot give or void a 
title. Mortgages cannot be registered 
until the fee simple is first registered. 
Subject to certain exceptions, registered 
land and interest therein goes to the 
personal representative of the deceased 
owner as personal estate, whether the 
owner was testate or intestate, except that 
the rule of division is the same as in the 
descent of real property. 

'' The fees, as proposed in Chicago, are : 
$15 for first registry, and, if the title is 
derived from several sources, $5 additional 
for each source ; $2 for the certificate, and 
$3 for each transfer or endorsement of 
liens. In addition, a fee is charged on 
first registry and on every change of 
ownership, by devise or descent, of one- 
tenth of one per cent, of the value of the 
property. All fees go to the County 
Treasurer, to be invested in bonds of the 
United States, the State, or county or 
municipalities of the State, and to consti- 
tute a safety fund, which may be drawn 
upon only for judgments rendered to make 
good defective guaranteed titles. How 
much this may amount to is of course 
unknown, but the experience of other 
countries, where the system is working, 
shows that there is very little risk in this 
guarantee, and the published statements 
of our own title guarantee companies 
proves how small their losses have been 
from this quarter." 

The Begistrar's certificate sets forth the 
ownership of the land, describes the land, 
and enumerates all liens and encumbrances 
in the order of their priority. The regis- 
tration implies an agreement, running 
with the land, that the land and all liens 
upon or interest in it, thereafter created. 



shall be subject to the provisions of the 
act and all amendments. All interests in 
or liens upon the land existing at the time 
of Brst registration, and not noted on the 
certificate, must be asserted within fiTe 
years of its date, and at the expiration of 
six years at longest the certificate becomcB 
conclusive evidence of all rights in the 
land existing at its issue. Only the rights 
of persons ^'oontinuously in possession 
until the land is first bought under the 
act" are excepted. This is the only period 
of limitation allowed by the law. 

Mr. John Guyton Boston, in a letter to 
The Evening Fosty offers a few criticisms 
on this system, and says of this period of 
limitation : 

** The strongest objection to this feature 
is, not that the period is short and abso- 
lute, but that any period of limitation 
which shall not effectually bar the objects 
of the law must run from the date of the 
oertificate, and not from the commission 
of any overt act or from the time a right 
of action accrues. The hardship of this is 
that it throws upon one the burden of dis- 
covering a paper title of which he need 
have no actual notice, and which may not 
interfere with the full enjoyment of what 
he considers indisputably his own. 

<' After the first registration each soo- 
cessive transfer is effected by the cancella- 
tion of the old certificate and the issue of 
a new one, * if the Begistrar is satisfied ' 
that it should be done. The warrant for 
the transfer is a deed in any form now 
sufBcient, but all deeds and other instru- 
ments take effect as contracts only until 
registered. This new certificate, subject 
only to such rights of action against the 
first registration as may then survive, be- 
comes immediately conclusive, and no pre- 
caution t» prevent fraud or error is made 
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essential to its validity. It can only be 
impeached for fraud of the holder or of 
some one from whom he has taken without 
consideration; actnal knowledge of adverse 
chums IB not of itself impnted as frand, 
and one purchasing from the holder of a 
certificate is not for any reason bound to 
go behind the certificate. 

^All liens and encumbrances created 
or judgments or decrees entered after first 
regiBtration are of no effect against the 
land unless noted on the certificate, and 
each certificate is immediately conclusive 
as to these in the same manner as it is as 
totiiefee. 

** Every error thus becomes final ; fraud, 
even forgery, immediately and ind^easibly 
successful if the culprit be agile in recon- 
veying. 

*' An action will lie to compel the Begis- 
trar to act, but his acts once done are 
final. 

'* For wrongs suffered under the law an 
action will lie against a fund to be accu- 
mulated from registration fees, and in 
some cases against the Begistrar person- 
ally. 

'* The act, broadly stated, establishes a 
tribunal without process and without ap- 
peal, for the final adjudication of all rights 
in land. And I tbink this is essential. 

''The Segistrar must adjudicate snm- 
'marily ; for to require at each transfer a 
well-ordered trial of rights would be to 
cause more delay by the act of transfer 
than is now occasioned by title search. 
The hearing, if such it may be called, 
must be either avowedly or permissibly 
ex parte; for if reasonable precautions, 
taken to bring notice home to every ad- 
verse interest, are essential to the validity 
of each certificate, the law becomes simply 
a system of conveyance by suit ; the last 



certificate depends upon each preceding 
one, a title search from the beginning is 
necessary, and the acquisition of jurisdic- 
tion over persons, one of the most prolific 
of the sources of technical objection to 
tities, is made essential to every transfer. 

"Immediate conclusiveness is also es- 
sential; for if any period be allowed 
during which adverse rights may be as- 
serted, a title search during that period is 
necessary; and it is within the experience 
of every examiner of titles that a title 
may be ruined in a week — in fact, it is 
not often that objections are cumulative. 
If the period was short, the labor of ex- 
amination would on the average be dimin- 
ished, but uncertainty would not in any 
one case be eliminated. But if a period 
of limitation might be allowed, none sub- 
stantially less than the one we have would 
be adequate to protect the rights of those 
who desire to hold lands during long 
periods, particularly since under the new 
system no overt act is required to divest 
them, and it is only by attempted transfer 
that the registered claim would certainly 
be discovered, and this whether the land 
be vacant or occupied, since a purchaser 
from a registered owner is not bound to 
take notice of occupancy. 

'^ A short period of limitation or none 
would endanger the rights of mortgagees. 
Where all encumbrances must be restated 
at each transfer, the omission of a mort- 
gage or a change in priorities could easily 
occur through fraud or error; and if this 
restatement becomes conclusive the instant 
it is acted upon, no mortgagee can dis- 
pense With reports from the Begistrar's 
office by ticker. Any measure which 
diminishes the security of a mortgage does 
not improve the commercial value of land 
as an asset. 
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''Again, absolate reliance on theoertifi- 
oate, free of all qaestion of notice, by 
oocnpancy or otherwise, of adverse claims, 
is essential ; for any other rule wonld put 
the purchaser to a search into matters not 
of record, and entangle him in all the per- 
plexing questions which can arise as to 
what constitutes notice and what inquiry 
protects. This last feature of the law 
remores the last safeguard against fraudu- 
lent registration, for open and notorious 
possession of land under claim of owner- 
ship offers no bar to sale by one to whom 
a certificate may have been wrongfully 
issued. 

''By this law its advocates seek to 
assimilate land to chattels in ease of 
transfer, assuming that it may be done. 
The ease of transfer of chattels is due to 
the fact that possession is presumptive 
proof of ownership ; and this rule of 
evidence is in turn made possible by the 
fact that reasonable vigilance in the 
physical possession and control of mov- 
ables is ordinarily effective to protect 
them. No law prevents the owner of a 
chattel from following it into the hands 
of another ; on the contrary, he who buys 
it buys at his peril. 

"Of land, on the contrary, only a 
limited control is possible; if it were 
made exactly as easy of transfer as chat- 
tels, he who would keep it must stay on it 
and have his meals brought to him. 

'^It seems to me that the Torrens law, 
ignoring these natural limitations, seeks 
to expedite transfer by confirming the 
title of the thief— a scheme simple and 
effective, but having drawbacks/' 

Of the increased power which the 
Registrar drives from the system Mr. 
Boston says : 

"The office which it creates is one of 



such absolute power that the protection of 
property rights requires that it shall 
always be filled by a man incapable of error, 
in fact or law, and beyond reach of temp- 
tation. The Oonstitution of the United 
States and of the several States are monu- 
ments of the little faith our people have 
that the office seeking that sort of a man 
wiU find him. 

"It is not true that the Begistrar has 
under this law only such powers as are 
already committed to judges ; no judge or 
bench of judges is clothed with power to 
adjudicate without summons, without 
hearing, and without appeal ; all the merit 
the Torrens system has depends upon the 
fact that it clothes the Begistrar with 
exactly these powers. 

" It would be theoretically possible for a 
dishonest Begistrar to clothe a confederate 
with power to sell the whole of Trinity 
Church property; no court could inter- 
vene as long as the Begistrar had courage 
to keep any note of lis pendens or decree 
off the certificate, and the publicity of the 
fraud would, by the very terms of the law, 
avail nothing. If such a conspiracy as 
this is incredible, it is only because of its 
magnitude— the law provides no checks. 

"If it were only in the change from 
our present to the new system that vested 
rights might be endangered, that chance 
might be taken for the comfort of the 
future, but it seems to me that the new 
system does not protect the rights it regis- 
ters. The Torrens system sweeps away 
every guarantee of ownership of the land, 
and substitutes recourse against a fond 
and the responsibility of an official. 

"In its best aspect this is a forced sale, 
which may be at the uncontrolled will of 
one man. Money is not always an eqaiya- 
lent for the land ; one may have reasons. 



THE C0UN8BLL0K. 



187 



Kntimental, speonlati ve, or of oonTenienoe, 
tor objecting to part with his land. It is 
not tme that in this aspect the law is no 
harsher than the oi>eration of the right of 
eminent domain, for no ezeroise of that 
right wonld be permitted whose agent was 
a cadL These objections apply even if 
the fund were certain to be adequate to 
eyery demand ; bat a. man with the ao- 
qnisitiTe genins of the late Mr. Tweed 
coald ezhsnst in a month the aoonmulation 
of years. I hare met with no argument 
in support of this system whiot might not 
with equal force be advanced in favor of a 
plan which should seek to expedite the 
administration of justice by making all 
caases triable before a justice of the peace, 
abolishing summons, rules of procedure, 
hearing, and appeal, and in place of the 
guarantees thus swept away giving to a 
party feeling aggrieved recourse, under 



present forms, against the private fortune 
of the justice and a fund to be accumu- 
lated from his fees. 

'' If these criticisms of the law are not 
empty, if the office of Begistrar gives fatal 
scope to abuse of power, it is no sufficient 
answer to say that in countries where it is 
in force no such abuse has in fact oc- 
curred. It still remains to be considered 
whether the political machinery of this 
city can be trusted to put no man in the 
office who would abuse If 

After all is said upon both sides of this 
question, it is suggested that the actual 
working of this new system of tiUe and 
transfer in Illinois will be an important 
factor in determining whether it is better 
adapted to the peculiar and individual 
conditions of the several States of this 
country than the present established 
system. 



THE UNWISDOM OF THE COMMON LAW. 



BY JAMBS C. COURTNEY. 
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The wisdom of the common law has 
been praised too much. It has been a 
theme for the lofty panegyrics of judges 
and lawyers for ages, and few have ven- 
tnred to speak of its nnwisdom. Bat 
praise alone is an uncertain test of wis- 
dom, for there never was a rnle of the 
common law, however wicked and nnjast 
it may have been, bnt what has received 
unstinted praise from lawyers and judges. 
Of the most unjust rules of the common 
law, as long as they are in force, the 
defects are unseen^ and all the judges and 
lawyers sound and trumpet their praises ; 
but, as soon as they cease to exist, their 
defects quickly appear, and all the law- 
yers and judges are now most free in 
their condemnation of them. And then 
it is true, as paradoxical as it may appear, 
that wisdom, like the fashions, speedily 
passeth away. A law, wise in its applica- 
tion to the conditions of one age, may 
become very unwise in its application to 
the conditions of another. It is not the 
purpose of this paper to enter into a 
lenghty discussion as t.o what the common 
law is. Some say that it is a rule of 
action evolved by the experiences of ages ; 
others tell us it is the unwritten law; 
some are quite sure it consists of im- 
memorial customs ; while others insist, 
with great earnestness, that the origin of 
the common law is as undiscoverable as 
the head of the Nile. But, whatever it 
is, or whoever originated it, it exists in a 



large number of the States of the Ameri- 
can Union in all of its pristine gloiy. 

It is true, we have ceased to build 
castles, wear armor, dress, hunt, and do 
many other things in the manner whereof 
our ancestors did ; but we retain their 
laws. Laws, many of which had their 
origin in the crude customs of ancient 
times. Great progress has been made 
everywhere within the last fifty years. 
The farmer has cast aside the rude imple- 
ments of his forefathers, and is abreast of 
the age. In medicine, venesection is no 
longer tolerated, and new remedies have 
taken its place; in theology, we have the 
higher criticism, and there is no hell in 
the new version ; in astronomy, the ob- 
server at Mount Washington, with his 
wonderful telescope, watches a snow storm 
on the planet Mars, and measures the 
parallax of the stars ; the geologist, by 
the sequences of the earth's surface, is 
enabled to approximate the age of the 
world ; and the paleontologist, aided by 
single fossil, builds a marvelous descrip- 
tion of animal life a million of years 
before the advent of man. But the 
lawyer covers himself in the armor of 
antiquity; lives in the past; admits no 
light ; harps about the wisdom of the 
common law ; revels in the fine distinc- 
tions of shifting uses, and executive de- 
vises, and finally dies praising the great 
rule in Shelley's case. In law, the foolish 
conceits of our ancient ancestors are 
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passed along from age to age, in a halo of 
adolation, not as things for wonder and 
sorprise, bnt as rales for our guidance 
and enlightenment. For ages, judges 
and lawyers haye tried themselyes at snch 
expressions as these : '' The common law 
is the embodiment of wisdom/' ''The 
perfection of reasoning," '' The greatest 
birth right,** etc. 

Now this is all jngglery. These bub- 
bles of eulogy, when pricked with the 
spear of truth, instantly go out. The 
common law is not the embodiment of 
wisdom, neither is it the perfection of 
reasoning. In the yery nature of things 
it could not be so. It had its origin in 
the usages and customs of a semi-barbarous 
age, and the stream can neyer rise higher 
than its source. The common law is an 
exponent of the habitudes of life. It is a 
creature of man's handiwork ; and, by 
consequence, is beset with man's imper- 
fections and infirmities ; the yirtues and 
the yices; habits and customs; fads and 
fancies ; the good and the bad, all colored 
by the spirit and temper of the age; these 
are the component parts of the common 
law, and these all woyen together as 
warp and woof in the great loom of the 
people's life ; the fabric in its completion 
shows the impress of each, and this is the 
common iu its entirety. In the formatiye 
periods of the common law, the most 
excellent wisdom and the most profound 
ignorance dwelt in harmony together. 
The phantoms of ignorance, and the hob- 
goblins of superstition, all walked abroad 
in the light of the splendid genius of 
Bacon and Shakespeare. 

But it is true, there is much wisdom in 
the common law. Many of its rules are 
founded in the most profound knowlege 
of human conduct, and haye their basis in 



sentiments of the highest morality. In 
its comprehensiye unity, it claims kindred 
and fellowship with the sciences; and 
truly, in the sweep of its genius, it touches 
all tiie strings of the passions ; sounds all 
the stops from the lowest noto to the top 
of the scale. But it is not all the embodi- 
ment of wisdom. For many of its rules 
haye their foundation in the ignorance, 
superstition and causuistry of the medisB- 
yal age. And many of its rules, wise 
in their application to the conditions 
which gaye them birth, by reason of 
changed conditions, haye become unwise. 
What is needed is reconstruction, elimina- 
tion, and a new arrangement of things. 
Statements without facts to support them 
are of little ayail. Now for the facts. The 
length allowed for this address will not 
permit an exhaustiye presentation : 

Take a cursory glance at the law of 
real estate. The nomenclature, together 
with the most important rules and doc- 
trines of the common law with reference 
to this subject, all haye their origin in 
conditions growing out of the Feudal 
System. The rules and principles of the 
common law with reference to seizen, dis- 
seizen, yested and contingent remainders, 
executory deyises, reyersions, seals, the 
rule in Shelley's case, all haye a parentage 
running back to this old system of military 
yassalage and bondage. Had I space and 
time, I could easily trace their pedigree 
directly to this source. Our oyer-subtle 
ancestors caryed up the estate, as they 
called it, by means of refined and imagin- 
ary distinctions, into fee simples, feetails, 
reyersions, remainders and such like, 
whereby the paramount title, lost in a 
mass of subterfuges and abstractions, is as 
difficult to find as a needle in a hay stack. 
" It is too late," said the late Sir Oeorge 
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Jessesl, in Frith v. Osborn (L. B,, 3 Ch. 
Diy.^ 528), ''to argue any question as to 
real estate law upon principle. The law 
is founded on the extraordinaiy caprices 
of ancient real estate lawyers, and it is 
impossible to find the principle upon 
which a decision is founded or whettier 
there is any principle at all/' These 
obserrations, coming as they do, from one 
of the ablest judges that e?er sat on the 
English bench, afford a strong aigument 
in iAYor of our subject 

But let us take notice of the common 
law with reference to seals, the rule in 
Shelley's case, the status of woman, libel 
and slander, special pleading and the 
criminal law. What a deal of unwisdom 
do we find here. Many hundred years 
ago, when illiteracy prevailed almost 
universally; when man was just emerging 
from barbarism, and the gloom of super- 
stition hung about like a pall, and not 
one in ten thousand could read or write, 
the transmission of real estate was effected 
by livery of seizen and by the grantor 
attaching his seal to the parchment. 

The grantor being unable to write, this 
seal represented his name, and, under 
conditions then existing, was a wise re- 
quirement But see how a wise law, in 
its application to conditions of a medisBval 
age, degenerates into folly in its applica- 
tion to the conditions of civilized age. 
First, waxen seals are necessary, but now 
our modem judges tell us that small zig- 
zag marks or little round dots will do. 
The Supreme Court of Pennsylvania, in 
Hacker's appeal (121 Pa. St, 204), favors 
us with a learned exposition of the law on 
this subject '' Any kind of a mark after 
the name, that fancy may suggest, is 
sufficient," says the learned court in this 
case. And so a little dot, the sixteenth 



part of an inch in length, was held by the 
court to be a good seal. But the court 
was careful to say that a dot or a wiggle 
made by the pen after the signature, was 
necessary. And this blight in the law, as 
to these trifies, is not alone confined to 
deeds, but, like a baneful disease, spreads 
about in every nook and corner of common 
law jurisprudence. In evidence, sealed 
instruments, like a king, are hedged 
about, shielded from attack, and invested 
with imperial importance. No matter 
how many mistakes the writing may 
contain ; no matter how false it may be, 
if there be a zigzag mark of the pen after 
the signature, the voice of truth is silenced, 
and nothing can be said. Beference to a 
case or two will yield good results at this 
point The case of Hume v. Taylor (63 
111., 43) is instructive. Hume sold to 
Taylor one thousand hogs. A written 
contract was signed for the delivery of 
these hogs. This contract had a little 
mark after the signatures of the parties. 
Each of the parties signed a note to the 
other for $6,000, and placed it in the 
hands of a third party as a guarantee of 
the performance of this contract; but 
before the time for the delivery of the hogs 
had arrived, the parties changed this con- 
tract, substituting five hundred hogs for 
one thousand, and wrote this new contract 
on the back of the old one, and each of 
the parties signed his name to this new 
contract ; and defendant offered to deliver 
the hogs under the new contract. But 
the Supreme Court held, under these facts, 
that the plaintiff was entitied to recover 
on the note placed as a guarantee, for the 
reason that the original contract was not 
changed, because there were no marks 
after the names of the parties to the new 
contract to represent a seal. And so the 
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defendant lost $6,000 for the want of a 
little mark after the plaintifTs name. 

In the ease of Eamea v. Preaton (30 HI. 
389) the defendant signed a note, and 
after his signature were two delicate per- 
pendicular marks. He failed to pay the 
note. Now it seems that the plaintiff was 
ignorant, and not rersed in the wisdom of 
the common law, for he very unwisely 
concluded that ttiese unmeaning marks 
had nothing to do with the justice of his 
claims, and so he brings his suit on the 
note in an action of assumpsit, but the 
Supreme Court quickly disabused his 
mind on this score. For the court unhesi* 
tatingly concluded that these little marks 
gave the note a caste and character much 
above the unpretentious action of assump- 
sit, and summarily dismissed the suit 
And so the plaintiff was defeated, not, 
indeed, for the want of a dot after the 
signature, but, oddly enough, because 
there was a dot 

But a yery instructiye case is Duncan 
V. Duncan (1 Watts, Pa., 322). This 
was an action of ejectment. The defend- 
ant sold the land to the plaintiff, receired 
the money, executed a deed, signed his 
name to the deed, attached a blue ribbon 
for a seal, went before John Bannister 
QibsoD, Chief Justice of the Supreme 
Court of Pennsylvania, had him take the 
acknowledgment, and then delivered the 
deed to the plaintiff. But the court over 
which John Bannister Gibson presided 
held that all these things were of no avail, 
and the plaintiff lost the land, because 
there was no dot after the grantor's name 
to represent a seal. Now, is it not a 
matter for deep mortification that a full 
vocabulary of good English, the signature, 
the acknowledgment, the delivery, should 
all be cast aside as good for nothing, and 



that a little unmeaning mark should gov- 
ern the fortunes of a deed? Is it not to 
be deeply regretted that the tug of good 
sense, the power of logic, the force of ridi- 
cule, all together, have signally failed for 
ages to remove this absurdity from the lawP 
And the rule in Shelley's case is not a 
whit less absurd. The facts of this ancient 
case show that its determination was based 
on the doctrine of primogeniture. One 
illustration: Once upon a time an old 
Oerman lived in Chicago. He was the 
owner of certain lots in that city. He 
was blessed with four sons, and each of 
these sons had children. This old gentle- 
man, like many other grandparents, was 
very fond of his grandchildren. With a 
sound mind and memory he writes his 
last will and testament. He wishes to 
give these lots to his sons during their 
life, and after their death he wants them 
to descend to his grandchildren. So he 
says : ** In the name of Ood, amen. I give 
and devise unto my sons lots 13, 14, and 
16, in Chicago, but neither of them shall 
sell or mortgage any of the lots, but the 
same shall go to their heirs after them.'' 
Nothing could be clearer than that this 
old man intended these lots to go to the 
sons during their lifetime, and that the 
grandchildren should take the fee simple. 
The sons become dissatisfied, and bring 
suit. The case goes to the Supreme Court 
of Illinois. And this will, a plain instru- 
ment without ambiguity or doubt, is taken 
by the court and placed in the pillory of 
the dark ages, so to speak, subjected to the 
thumb-screws of the rule in Shelley's case. 
And the result is that the sons get the fee 
simple and the grandchUdren get nothing. 
And this is the wisdom of the common 
law. The curious will find this case in 
129 ni., 164. 
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Now for the statas of woman. '' Nature/' 
says SamaelJohnson, ''gave woman rery 
maoh^ bat the common law wisely gave 
her very little.'' At common law the has- 
band and wife were considered as merged 
in one, and of course he was the one. On 
her marriage all of her lands, tenements, 
goods and chattels, like herself, passed to 
the subjection of her lord and master ; and 
he could truly say, in the language of the 
poet: 

" She is my goods, my chattels ; she is my house, 
My household stuff, my field, my barn. 
My horse, my ox, my ass, my anything.*' 

And herein, says old Coke, '^ The com- 
mon law shaketh hands with diyinitie." 
At common law a shoemaker had an action 
for being called a cobbler, or a lawyer for 
being called a dunce, but the purest and 
most Tirtuous woman was without remedy 
for the foulest and most outrageous im- 
peachment of her chastity. The common 
law gaye man a remedy to recover a shilling 
won at play, but denied woman all redress 
for any chastisement inflicted by her hus- 
band. The common law, in force in Illi- 
nois to-day, gives a man the right to 
recover against his neighbor who enters 
his close and steps on a blade of grass; 
but woman has no redress whatever for 
the awful wrong of seduction. It is indeed 
true that th^ common law gives woman 
very little. All of her noble aspirations, 
all of her lovable instincts, were crushed 
and set at naught by the unwisdom and 
inhumanity of the common law. 

Time and space will not permit more 
than a passing notice of the law of libel 
and slander and the criminal law. The 
law of libel and slander is a creature of the 
old court of Star Ohamber, and is filled 
with anomalies and contradictions. It 
opens a wide field and affords many oppor- 



tunities for any knave or adventurer to 
make a raise without labor. It is built on 
assumptions. First, it is assumed that 
every plaintiff has a good character. It 
is next assumed that character is made up 
of what people say of each other, whan, 
in hct, character is the inevitable product 
of conduct. It is further assumed that 
the throwing of a bit of contumely is de- 
structive of good character. And, finally^ 
it is assumed that a lost and ruined char- 
acter is restored and retrieved by a judg- 
ment in damages. What a great pity it 
would be if a good character was really 
as susceptible of injury as the common 
law would have it. It would not be worth 
the pains; it would be spoiled in the 
making. All of our great and good men 
would have lost their characters, for not 
one of them but what has felt the stinga 
of defamation. ^* Be thou as chaste as ice, 
as pure as snow, thou shalt not escape 
calumny," is the language of the great^t 
of men. 

The rantings of the slanderer may hart 
the feelings or wound the sensibilities, but 
can seldom, if ever, injure a good charac- 
ter. But we cannot pursue this subject 
further. 

Let us now take a hasty glance at the 
common law system of special pleading. 
Every legal system has its beginning, its 
maturity, its old age, and then passes 
away. The common law system of special 
pleading is very old ; and if age is proof 
of wisdom the argument is at an end. 
For no other system has left so much 
behind in the oblivion of the past It has 
indeed been blessed with a wonderful 
longevity. It witnessed the dawn of ciy- 
ilisation ; saw the first ray of light flash 
through the gloom of barbarism ; it flour- 
ished in the days of chivalry, when our 
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rade anoeston wore armor and went clad 
in complete steel ; it was Inaty in its youth, 
in the days of the warring Flantageneta ; 
it had grown to manhood when Newton 
diacoTered the laws of grayitation and 
Galileo first pointed his mde telescope to 
the stars ; it snrriTed the wars, cmeltiee 
and superstitions of the Middle Ages, and 
emerged nnhnrt; ages rolled on ; systems 
and creeds grew np« flonrished and fell ; 
rolers and dynasties passed away; ideas 
and fashions came and went, bnt it re- 
mained, in the plenitude of its power, 
unimpaired. It lives to-day to behold 
the manrelous wonders of the present age, 
and stands ready to salute the dawn of ttie 
twentieth century before it passes away. 
We rise uncoTcred in reverence to its age. 
But, like aU old things, in the march of 
progress it must inevitably pass away. It 
is now grappling in mighty conflict with 
the spirit and genius of advancing civiliza- 
tion, and is vainly struggling on the peril- 
ous edge, almost ready to fall. 

Witness its decadence within the last 
fifty years. The innovations of the present 
half of the nineteenth oentury have dem- 
onstrated its uselessness, and falsified all 
of the predictions of its eloquent eulogists 
and most ardent admirers. A few years 
ago all of the lawyers and judges, with 
here and there a few exceptions, believed in 
the eflScacy of the subterfuges and refine- 
ments of special pleading. Fifty years 
ago it was vehemently asserted, and firmly 
believed by all of the reverend judges, and 
the able lawyers as well, that it was impos- 
sible to conduct a lawsuit, or administer 
justice, without bringing Into play all of 
the appliances of this ancient system. 
Actions with their refined distinctions, 
declarations with their general and par- 
ticular requisites, pleas with their tech- 



nical qualities, replications with their 
abeque hoes and free from negative preg- 
nants, together with a thousand other 
quirks, quibbles, fictions and falsehoods 
of special pleading, were considered abso- 
lutely necessary to the administration of 
justice fifty years ago. Fifty years ago 
this system prevailed quite universally 
with the BngUsh-speaking nations of the 
world. But time and change have indeed 
wrought wonders. Only in the States of 
Maryland, Maine, New Jersey, New Hamp- 
shire, Virginia, Pennsylvania ud Illinois 
does the system exist to-day, and in these 
States only in a modified form. Nowhere 
else does it prevail. All other States that 
once had it have abolished it, and those 
that never had it do not want it. Every 
nation of Europe— England alone excepted 
— has for ages administered justice without 
its aid or assistance; and the same is true 
of every Latin -speaking nation of the 
world. England is the mother of this 
system of pleading: there it was bom; 
there it flourished for quite six hundred 
years ; there it was deeply rooted in the 
affections; there it was enshrined in the 
heart of every lawyer, for its praises were 
mingled with the earliest reooUections of 
his childhood; there it was associated 
with all of the great trials, and praised by 
all of the great judges. 

But the mother has discarded her ofl*- 
spring. Not a vestige of this system 
remains in England to-day. In England 
the occupation of the old special pleader 
is indeed gone. In England all of the 
forms of actions have been abolished. All 
of the vast brood of pleas and replications 
have been cast aside and relegated to the 
limbo of oblivion ; and the parties can now 
approach the altar of justice without the 
fear of being turned aside by the quirks 
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and qnibbles of special pleadings. What 
a splendid oonsnmmation ! 

In Tiew of these facts, is it not idle to 
say that this system is necessary to the 
administration of jnstice? Bnt aside from 
this, when we divest onrselves of all predi- 
lection in favor of this system on the score 
of its antiquity, and sabmit it to the test 
of modern criticism, it fails to pass mnster. 
Its roles contradict each other, and, in 
their application, defeat the purposes for 
which they were intended. Let ns see. 
The object of special pleading, it is said, 
is to apprise the parties, the court and 
jury, by a legal and logical statement of 
the facts, of the precise question in dis- 
pute, and thereby arrive at a single, cer- 
tain and material issue. But how do we 
reconcile this with the fact that the plain- 
tiff is permitted to come forward with his 
declaration, containing a dozen or more 
counts asserting as many imaginary causes 
of action; and the defendant is permitted 
to present a dozen or more pleas asserting 
as many imaginary defences ? Now, but 
break away from the conceits of antiquity 
and think. How, in the name of common 
sense, does this process inform the parties, 
or the court, or indeed any one, of the 
precise question in dispute? The state- 
ment of an imaginary cause of action or 
defence does not inform the parties of any- 
thing, neither can it possibly lead to a 
single certain material issue. For a ma- 
terial issue can never arise based on an 
imaginary state of facts. So it is plain 
that the object of the system is frustrated 
by the operation of its own i-ules. 

Again, it is said that pleading is a state- 
ment of facts. But how do we reconcile 
this with other rules of the system which 
require a statement of falsehoods? The 
common law action of ejectment is based 



on a string of fabrications from the begin- 
ning to the end, even to the names of the 
parties. And the plaintiff has no standing 
whatever in an action of trover except at 
the expense of his veracity ; he is com- 
pelled to assert two falsehoods in his dec- 
laration. The action of seduction is based 
on a miserable fiction. And what is a 
protestation in pleading but the statement 
of a falsehood coupled with the admission 
that it is a falsehood. Then, again, the 
absurd doctrine of '' giving color ''in plead- 
ing is based on a disgusting fiction. Now, 
it would seem that pleading is not a state- 
ment of facts, but the assertion of false- 
hoods. These illustrations are worthy of 
consideration, for they present facts preg- 
nant with argument. They prove con- 
clusively that the evolution of a single 
certain and material issue does not depend 
upon what is stated in the pleadings, bnt 
is evolved by the contention of the parties 
in the presentation of the facts to the conrt 
and jury regardless of what is stated in the 
pleading. For if a single certain material 
issue is evolved by the statement of a string 
of falsehoods, it would be evolved without 
any statement at all. 

But, again, it is affirmed that pleading 
is a brief and concise statement of facta. 
This is certainly a travesty on truth. 
Take the precedents given in Ohitty's 
" Pleading.'' They were mostly written 
by ancient lawyers, who received pay in 
proportion to the number of words written 
— the more words the more pay ; and the 
result is a lot of precedents filled with a 
jargon of words, and we are lost in the 
mazes of verbosity. And these precedents, 
with all their verbiage and tautology, have 
been handed down from age to age as rare 
ideals of perfection — as models singularly 
beautiful for perspicuity of statement and 
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oonoifleiiesfl. And woe be to the 
lawyer who d^arts from these preoedente, 
for the pains and penalties of defeat await 
him for his temerity. 

Bnt now as to oertainty in pleading. 
This is said to be its greatest exoellenoe. 
It was the great and good Lord Hobart 
who said, nearly three hundred years ago, 
that oertainty was the grace and beauty 
of pleading ; and my Lord Coke said thsA 
oertainty was the mother of quiet and 
repose in pleading. But let us see what 
this oertaintj is, what it oonsists of, that 
imparts such graoe and beauty, and is the 
mother of so mueh quiet and repose. Our 
medisBTal ancestors (for remember that 
special pleading is the product of a medi- 
SDYml age), in order to give this grace and 
beauty, and quiet and repose, so highly 
recommended by these ancient sages of 
the law, inyented three different ''sorts 
of certainty." First, certainty to a com- 
mon intent ; second, oertainty to a certain 
intent in general; third, certainty to a 
certain intent in every particular. Now, 
keep the fact steadily in riew that these 
different sorts of certainty are the basis 
and foundation of the whole system; for 
yonr success is made to depend, not indeed 
on the merits of your case or the justice 
of your defence, but on the conformity of 
your pleadings to one or the other of these 
imaginary sorts of certainty. I say imagi- 
nary, for these sorts of certainty are wholly 
incomprehensible. Not a philosopher that 
ever lived can rise to their conception. 
And nothing should excite the commis- 
eration of the progressive lawyer to a 
greater extent, than to see his unfortunate 
brother, with his head clasped between his 
bands — poor fellow — in the anguish of 
confusion, racking his brain in the vain 
attempt to understand these three sorts of 



certainty. They are nmply a jingle of 
words held up to the ear, without mean- 
ing. There may be different degrees of 
belief more or less particularity of state- 
ment, bnt never three different sorts or 
gradations of oertainty. For certainty is 
a positive term, and will not admit of the 
piedication of uncertainty. Bnt the rule 
is peremptory ; your pleadings must con- 
form to one or the other of these sorts of 
oertsinty ; and as there cannot exist such 
sorts of oertainty in tsot, the standard of 
conformity must exist wholly in the imagi- 
nation, depending largely on the caprices 
of the particular judge. And now, what 
is the resultf If your pleadings fall into 
the right sort of oertainty, according to 
the fimcy of the judge, and you win yonr 
case, for that reason, you are all right; 
and you cannot appreciate what Lord 
Hobart meant by the grace and beauty of 
pleading. But, on the other hand, if yon 
are luckless in the caprices of the judge, 
and you fidl into the wrong sort of cer- 
tainty, then you go out of court cast down 
and hushed in the vexation of defeat ; and 
now you can understand the observation of 
Lord Coke that certainty is the mother of 
quiet and repose in pleading. 

But once more it is said that this q^tem 
is specially adapted to the speedy attain- 
ment of justice. How can this be true in 
the light of admitted facts? Whenever 
form and substance contend for the mas- 
tery in this arena, substance is invariably 
made to yield the conflict A thousand 
instances could be given of the truth of 
this observation, but one will do. Your 
success is sometimes made to depend on 
your saying ''to wit,'' preceding your 
allegation in the declaration. These little 
"to wits'* are important factors in the 
science of special pleading. Their func- 
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tions are discassed by the Supreme Conrt 
of IllinoiB in the case of Brown t;. Berry 
(47 111., 175). They are the sentinels 
placed along the legal highway to prevent 
the wheels of jnstice from running afoul 
of a variance. Now, it would seem that a 
variance must, of necessity, be a very in- 
consequential, trivial sort of thing, that 
could be frightened away by one of these 
little ''to wits;'' but not so in pleading. 
If you say ''to wit/' the variance is 
avoided and you escape unhurt ; but if 
you fail to say " to wit," your legal vehicle 
is smashed in contact with a variance, and 



your case falls to the ground, and all is 
lost and undone. And this is what is 
meant by a speedy attainment of justice. 
Finally, technicalities and refinements are 
the jewels of special pleading; they are 
the instruments of its power; and re- 
pleaders, non-suits and variances are the 
rich guerdons of its handiwork. 

The great remedy for all the ills and 
evils of our law is a less regard for ancient 
precedent, and a greater regard for com- 
mon sense, more modern instances and 
less ancient saws. 
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Beoulations fob thb Pbizb Ex- 
akikation. 1. The contestants in the 
prize examination mast be members of 
the Senior Class, candidates for the de- 
gree of LL.B., and their course of legal 
study mnst have comprised that of the 
Jomor and Senior years. (See catalogue, 
under topio "Course of Study.'') They 
must also have attended with diligence 
and general regularity the prescribed ex- 
ercises of the School. 

2. Those who intend to compete for 
the prizes shall communicate their in- 



tention to the Secretary of the Law School 
as soon as possible after the subjects for 
the essays are giren to the class. If 
among these persons there are any who 
have been wanting in a reasonable degree 
of punctuality, or for other reasons are 
disqualified, they shall be informed that 
they will not be permitted to enter the 
prize examination. 

3. The test of excellence shall be two- 
fold : 

(a) By an examination in writing, in 
answer to printed questions upon the 
various legal topics above referred to. 

(}) By an essay prepared upon any one 
of such legal subjects as may be assigned. 

The prizes are adjudicated upon the 
combined excellence of the essays and of 
the examinations. 

4. The following directions must be ob- 
served by the candidates in preparing 
essays : 

(a) The essays shall be written on white 
commercial letter paper of the best quality 
ruled or unruled, (measuring 8 by 10^ 
inches, or 8^ by 11 inches), and the writer 
shall leave a margin of an inch wide at the 
left hand. Only two pages of each sheet 
shall be written upon. The ehirography 
must be plain and legible, or the essay 
may be type-written. The essay shall not 
exceed ten sheets or twenty pages in 
length. 

(&) The positions taken in the essays 
shall, if debatable, be fortified by the 
citation of authorities. Where the point 
is reasonably well settled, a single decisive 
and leading authority will suffice. In 
other cases more are admissible. These 
citations may be in the body of the essay, 
enclosed in parentheses, or may be placed 
at the bottom of each page. 

{c) Conciseness and clearness of ex- 
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preasion, aconraoy of Btatement, and dose 
reasoning should be carefully studied by 
the essayist, and he should confine him- 
self strioUy to his subject. 

(d) Bach essay must be signed on the 
coyer or first page by a fictitious name^ 
and be accompanied by a sealed enyelope, 
upon the outside of which shall be written 
the fictitious name attached to the essay ; 
inside the enyelope shall be placed a slip 
of paper containing the real name of the 
author. The sheets of the essay must be 
fastened together at the left-hand margin. 
The essay shall be deliyered to the Sec- 
retary of the Law School on or before the 
last Saturday in ApriL The essay shall 
belong to the Law School. 

5. The examination upon the printed 
questions will take place upon the last 
Saturday in April, and will be goyemed by 
the following rules : 

(a) There will be two sessions of the 
examination, and each participant must 
attend both sessions. The morning 
session is from 10 a. k. — 1 p. k.; the 
afternoon session from 2 p. k. — 6.80 p. k. 

(b) At the opening of each session the 
printed papers containing the questions 
will be distributed to the students, who 
shall write their answers upon paper which 
will be proyided for that purpose, leaying 
a margin as in the case of the essays. Ink 
and blotters will be proyided, but each 
student should bring a penholder and pens. 
The question papers will haye questions 
printed on both sides of the page. Each 
answer must be numbered or otherwise 
designated, so as to correspond with the 
question to which it relates. During the 
session there shall be a general silence ob* 
seryed, except in regard to such necessary 
questions as may be addressed to the pro- 
fessor in attendance; there shall be 



especially no communication of the candi- 
dates with each other respecting answers. 
A failure to obserye these rules will work 
a forfeiture of the right to receiye a prise, 
(c) At the middle of the top of each 
page of answers to the printed questions 
shall be written the fictitious name at- 
tached by the candidate to his essay. The 
pages of the morning session shall be 
numbered consecutiyely at the top right- 
hand comer, a. k. 1, a. k. 2, etc; of 
the afternoon session, p. m. 1, p. m. %, 
etc. At the close of each session the an- 
swers shall be handed to the professor 
presiding, haying their pages arranged in 
consecutiye order. The answers shall be- 
long to the Law SchooL 

6. On the day of examination, when 
each competitor has finished writing hia 
answers at the afternoon session, he will 
sign his name to a statement contained in 
a book proyided for the purpose by the 
Law School, such statement reading as 
follows: " I hereby declare that my essay, 
submitted in this prise contest, is entirely 
of my oim composition, and that I haye 
receiyed no assistance in answering the 
questions submitted at this examination.'' 

7. The essays and answers will be trans- 
mitted to a committee on prizes, consist- 
ing of three members of the legal pro- 
fession, who are to be selected by the Dean 
of the Law School. The report of this 
committee will be communicated to the 
Dean in writing. 

8. The names of the successful candi- 
dates will be announced at Commence- 
ment. 

With this issue of Thb Couksbllob 
we enter upon the second half of the 
scholastic year. While a majority of the 
numbers haye been issued, there yet re- 
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main not a few Bnbseribera upon our 
books who have not paid their sabscrip- 
tions. Bealiring the tendency to forget- 
fnlnefls concerning this highly important 
daty, we desire to bring to the mind of 
each snbBcriber, who is in arrears, the 
necessity of a prompt response, and re- 
quest him to see some member of Thb 
OouKSBLLOB board, who will receive and 
credit any money paid. 

We ask this, as without money Thb 
OouKSBLLOB wiU be nnable to meet its 
jost debts ; and we are sure that each sub- 
scriber who has forgotten abont his nnpaid 
■nbscription will cheerfully respond. 

Okb who receives the benefits of the 
substantial performance of a contract, and 
retains them after a technical default in the 
performance by the other party, until it 
is impossible to put the latter in the situ- 
ation in which he was when the contract 
was made, and when the default occurred, 
cannot entirely defeat an action for the 
price named in the agreement on the 
ground that the plaintiff has failed to 
completely perform the contract on his 
part. 

When a contract has been partially 
]>erformed and one of the parties to it 
makes default, the other has a choice of 
remedies ; he may, and he must rescind 
or affirm the contract : he cannot do both. 
If he would rescind it, he must imme- 
diately return whatever of value he has re- 
ceived under it, and then he may defend 
against an action for specific performance, 
or for the price of the property, as the case 
may be, and he may recover whatever he 
has paid or delivered under it. 

On the other hand, he may, and if he 
retains its benefits he does, affirm the con- 
tract, and in that case he can maintain a 



suit for specific performance, or an action 
for damages for failure to perform ; or he 
may, if opportunity offers, offset those 
damages against the amount he has agreed 
to pay under the contract. He cannot, 
however, while he retains the benefits of 
substantial performance, totally defeat an 
action for the price which he has agreed 
to pay or for the specific performance of 
the contract on his part, on the ground 
that the plaintiff has not completed the 
performance required of him by the con- 
tract He cannot at the same time retain 
its benefits and rescind its burdens. 

This principle is restated and support- 
ed by an unusually well*chosen line of 
authorities by the Circuit Court of Ap- 
peals of the United States, in German Sav- 
ings Institution v. De La Vergne Refriger- 
ating Machine Company (70 Fed. Bep., 
146), in which case the reasons for the 
rule are clearly and exhaustively presented. 

It may be well to add that the rule ap- 
plies to executory contracts of all kinds ; 
to contracts for the exchange, for the leas- 
ing and for the sale of real estate ; to con- 
tracts for the sale of machinery and goods ; 
to contracts for the sale of personal prop- 
erty generally, and all other agreements of 
like character. — Ameriean Lawyer. 

Out of the Court of Civil Appeals of 
Texas comes a sound decision concerning 
the liability of carriers of passengers for 
injuries caused by failure to light depot 
platforms. 

In Texas & P. By. Co. v. Beich (32 S. 
W. Bep.), the court enunciates the 
proper rule as to such liability. 

Carriers of passengers are required to 
keep the approaches and platforms of 
passenger depots and stations lighted at 
night, for the accommodation of passen- 
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gers, for a reasonable time before the ar- 
riyal and after the departure of its trains, 
so as to enable those, who depart and ar- 
riye, to approach and leave its depots and 
trains with safety. For failure in this 
duty, if the slightest degree of negligence 
can be shown, the carrier is liable. 

As to persons yisiting their depots or 
stations, for the purpose of welcoming or 
taking leave of friends arriving or depart- 
ing upon the trains of the carriers, the 
degree of care necessary in this respect is 
not so great ; but the carriers owe a duty 
to these persons to use ordinary care, and 
will be liable to them, in the event of 
damage caused by anything greater than 
the slightest degree of negligence. 



NOTICE. 

Prayer-meetings of the Young Men*8 Christian 
Association of the New York Law School, held 
in the small lecture room, every Wednesday at 
12.50 P. M. All are invited. 



BOOK REVIEWS. 

Handbook of thb Law of Tobts. (3 
Tolumes.) By Edwin A. Jaggard^ LL.B.9 
Professor in the Law School of the XTni* 
yersity of Minnesota. West Publishing 
Co., St Paul^ Minn. 

This work shows highly commendable 
industry on the part of its author, and is 
more fully abreast of the latest decisions 
than any other treatise on Torts which is 
now before the public. About IS^OOO cases 
have been cited, and a goodly number of 
them are from the latest reports. The 
recent English works on this subject, by 
Pollock, Pigott, Nines and others, have 
been much consulted ; and the author has, 



evidently, been much influenced by them. 
Sometimes it would seem as if this had 
been too much the case, and as if their 
fondness for the originals had led him too 
far in the same direction. In a student's 
Handbook this may easily be a fault, and 
may occupy space which it would be bet- 
ter to devote to a statement of the rules 
of law as they stand established by prevail- 
ing authority. 

In the main the author's presentation 
of the Law of Torts is accurate and sys- 
tematic, and the fullness of the notes and 
the abundance of citations will make the 
work helpful to lawyers as well as to 
students. It would have been well if 
some matters had been developed with a 
little more fullness. Thus, e. jf., the case 
of Brickell v. N. Y. Central B. B. Co., 120 
N. Y., 290, is cited in connection with 
the discussion of the question, whether 
the negligence of a driver may be imputed 
to the passenger riding with him; but the 
special point which this case develops — 
vis., that though the doctrine of imputed 
negligence is discarded in Kew York and 
generally in the other States, still the 
passenger may himself be chargeable with 
contributory negligence if he does not, 
where he has the opportunity to do so, 
look out for danger and avoid it, if prac- 
ticable — is nowhere set forth. The raiio 
decidendi of this and other like cases is 
apt to be misunderstood by students. 

On page 18 it is stated that the action 
of detinue arose out of the Statute of 
Westminster. This is evidently an oyer- 
sight, for the authorities to which the 
author refers are to the contrary. 

But these omissions are but slight 
blemishes on a work whose general exoel- 
lence will be appreciated by all who con- 
sult its pages. 
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Thb Law of Collatbral and Direct 
Ikhbritakcb, Lxgact and Succes- 
sion Taxes. Bj Benj. F. Dos Passos. 
Second Edition. West Publishing Co., 
St Paul, Minn. 

This treatise of Hr. Dos Passes, on the 
Inheritance Tax Law, is the only work on 
the subject ; and we are glad to see that 
he has brought out a second edition, so as 
to incorporate the most recent authorities 
on this important topic. It is so complete 
an exposition of the law on the subject, 
and is so satisfactory in its treatment, that 
it will probably hold the field without a 
riyal for a long time to come. This new 
mode of taxation has proved to be so easy 
and so effectual a method of filling the 
public coffers, that, though but few States 
have thus far enacted statutes of this kind, 
the probability is that many others will 
follow their example within the next 
decade. The author publishes, in the 
present volume, the statutes of Maine, 
Massachusetts, Connecticut, New York, 
New Jersey, Pennsylvania, Maryland, 
Ohio, Illinois and California. He has 
cited, so he declares, M the American as 
well as many English decisions, and has 
presented, in clear and definite statement, 
the results of the adjudications thus far 
made upon the statutes, in all their various 
details and aspects. He has also added an 
appendix of Forms, adapted to the New 
York statute; but they may be readily 



modified, so as to correspond with the 
statutes of other States. The index, in 
this day of so many poor indexes, merits 
high praise. It is full, thorough and 
comprehensive. The work, as a whole, 
well merits commendation. 

The Law oe Bailments. By John D. 
Lawson, LL.D., Professor of Law in the 
University of Missouri. F. H. Thomas 
Law Book Co., St. Louis, Mo. 

To the well-known treatises of Story 
and Edwards and Schouler, on the subject 
of Bailments, Prof. Lawson has now added 
another, which is intended to present the 
latest developments upon this important 
branch of law. The modem character of 
the work is shown by the special chapter 
on ** Modem Agencies,'' viz., the telegraph, 
the telephone, the sleeping-car and the 
passenger-elevator. As is inevitable, the 
larger part of the treatise is devoted to 
Carriers of Goods and Carriers of Passen- 
gers, and gives an excellent and conveni- 
ent summary of the rules of law upon 
these topics. Other forms of bailment 
are, however, treated at due proportionate 
length. Special chapters are added, on 
Evidence and Damages, to round out the 
work and give it due completeness. The 
author sometimes fails to cite the latest 
authorities upon the various points he 
discusses ; but this does not seem to affect 
the substantial accuracy of the book. 



LEGAL MISCELLANY. 



Thbbb was no doubt that the priaoner 
was gnilty^ bat his counsel did the best 
he could for him^ and, in closing, asked 
the judge and the jury to bear in mind 
that great principle, that it is better that 
ninety-nine guilty men should escape than 
that an innocent man should be convicted. 
Gounsel asked the judge to impress that 
upon the jury. 

In his charge the judge said he appre- 
ciated the principle counsel had inyoked, 
and he wished the jury to ; but, at the 
same time, he would remind the jury that 
ninety-nine guilty men had already escaped 
in the present term. 

A scHOOL-TBACHEB occupyiug a part of 
a school-house as a residence is held in 
Alpine Township School District No. 11 
V. Basche (Mich.) (29 L. B. A., 676) to 
hold his position, not as a tenant, but as 
an employee of the district, so that he was 
not entitled to the notice to quit provided 
in case of tenancy. 

The necessity of a new consideration to 
support a subsequent promise to pay, made 
by an indorser who has been released by 
lack of notice of dishonor, is decided in 
Sebree Deposit Bank v. Moreland (Ey.) 
(29 L. B. A., 305) ; but the law in most 
States is otherwise, as shown by the au- 
thorities found in a note to that case. 

An injunction to prevent a city from 
shutting off a water-supply from a con- 
sumer is sustained in Wood t^. Auburn 
(Me.) (29 L. B. A., 376), where the attempt 
was to coerce payment of an old claim, 
subsequent to which water had been fur- 
nished and paid for. 



Air illegal arrest and false imprisonment 
of a passenger caused by the conductor in 
charge of a train is held in Atchison, T. 
& S. F. B. Co. i;. Henry (Kan.) (29 L. B. 
A., 465) to make the railroad company 
liable. 

A 800-TBAifc-OLD LAWSUIT oamo up the 
other day in the Bavarian courts, appar- 
ently as far from settlement as at the 
beginning. The village of Burgheim, in 
Lower Franoonia, which is now a part of 
Bavaria, brought the suit in 1595 against 
the lords of Thueringen for 2,000,000 
marks, the value of a forest of oaks and 
beech-trees belonging to the community 
which the lords had appropriated. — Lai^ 
caster Law Review. 

Thb authority to quarantine persons 
who refuse to be vaccinated when they are 
not infected with and are not shown to 
have been exposed to small-pox is denied 
in Re Smith (146 N. Y., 68, 28 L. B. A, 
820), although N. Y. Laws 1893 (chap. 
661, § 14) authorises the isolation of per- 
sons infected with or exposed to contagions 
diseases, and provides for vaooination of 
persons in need of it. The fact that an 
expressman may work in a district where 
there were many cases of small-pox was 
held not to justify his detention in quaran- 
tine for refusal to be vaccinated. 

Thb assignee for creditors of an insolv- 
ent indorser is held, in American Nat 
Bank v. Junk Bros. L. & M. Co. (94 Tenn., 
624, 28 L. B. A., 492), to be so far the 
representative of the indorser that notice 
to him of the dishonor of the note will 
bind the indorser. 
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SELF-INTERESTED AGENCY. 



BY JAMES S. LAWSON. 



The ooItiTation of shrewdness, as exem- 
plified in modem bnsiness pnrsaits, tends 
to doll one's sensibility of what is right 
and wrong. It is a difficult matter, for 
example, for some of our agents and 
brokers to comprehend that they have no 
legal or moral right to commissions from 
two adyerse parties, as vendor and yendee 
of the same article ; and we haye a num- 
ber of cases in onr reports in which snch 
agents and brokers haye carried on long 
and costly lawsuits to recover commission 
money. 

That the position is untenable, that a 
person can act as servant to two conflict- 
ing parties, is ascertained by a search 
through some of onr reports. One judge 
in Pennsylvania even went so far as to 
observe in his opinion, when quoting from 
high authority : '^ ' No man can serve two 
masters ; for either he will hate the one 
snd love the other, or else he will hold to 
the one and despise the other''' (Everhart 
V. Searle, 71 Pa., 256). The judge con- 
tinued: '' All human experience sanctions 
the undoubted truth and purity of this 
philosophy, and it is received as a cardinal 
principle in every system of enlightened 
jurisprudence." 

In testing the validity of this doctrine, 
that '^ no man can serve two masters," it 



would be well to understand the nature 
of the relation which exists between the 
principal and agent. One of the parties 
has taken the other into his confidence 
and reposed a trust in him ; at the same 
time inyesting him with the power to bind 
his principal at his discretion and judg- 
ment. The duty of the agent requires of 
him the exercise of his best skill in obtain- 
ing the best terms from the party with 
whom he is dealing (Dunlap's Paley on 
Agency, 33, 34; Story on Agency, §§210, 
211). 

It will thus be seen that an agent must 
have his eye open to his master's interest, 
and may consult no interest of himself or 
any third person. Hence '^ it is a funda- 
mental rule, applicable to both sales and 
purchases, that an agent employed to sell 
cannot make himself the purchaser, nor, 
if employed to purchase, can he be himself 
the seller" (Story on Agency, §§210, 211; 
Church V. Marine Ins. Co., 1 Mason, 341; 
Van Epps v. Van Epps, 9 Paige, 241). 

This doctrine is not of a narrow scope, 
but includes all persons placed in situa- 
tions of trust or confidence with reference 
to the subject matter of the contract, and 
embraces trustees, executors, administra- 
tors, guardians, agents and factors^ attor- 
neys, solicitors, etc. (9 Paige, 241). ** So 
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jealoas is the law npon this pointy that it 
will not even allow the agent or trustee 
to pat himself in a position in whioh to 
be honest mast be a strain upon him'' 
(Bmpire State Ins. Oo. v. Amer. Oent. 
Ins- Co., 188 N. Y., 446). "For with 
whatever fairness he may deal between 
himself and his employer^ yet he is no 
longer that whioh his servioes require and 
his principal supposes and retains him to 
be** (71 Pa. St, 266). 

The earlier oases on the subject of agents 
acting inconsistently with the trust im- 
posed upon them are composed greatly of 
those in which executors or administrators 
had seemingly yiolated their trust. In 
Dayoue v. Fanning, an executor, on mak- 
ing sale of the real estate of his testator, 
caused the same to be purchased for his 
wife and conyeyed to her. The sale was 
made at public auction and for a fair price, 
and was bofM fide. Still Chancellor Kent 
set aside the sale, and ordered the real 
estate to be re-adyertised and re-sold at 
public auction (2 Johns. Ch., 252). This 
is an interesting case, particularly as the 
chancellor reviews many authorities bear- 
ing on the question. In his opinion he 
states that the earliest case he has met 
with, containing any full recognition of 
the principle that a trustee cannot act for 
his own benefit on a subject connected 
with the trust, is that of Holt v. Holt, in 
the 22 Gar. II. (1 Gh. Gas., 190), where 
it was held by the Lord Keeper Bridgman, 
assisted by the judges, that, if an executor 
in trust renewed a lease, it should be for 
the benefit of the cestui que trust 

The case of Keeoh v. Sandford (1 Lead. 
Gas. in Eq., 44), more commonly known 
as the Bumford Market Gase, and tried in 
1726 before Lord Ghancellor King, held 
that where a trustee, who had applied in 



the first instance for the renewal of the 
lease of the market for the benefit of the 
beneficiary, who was an infant, and being 
unable to obtain it, on the ground that 
the subjeot matter of the lease, being 
profits of a market, there oonld be no dis- 
tress, and the lessee's remedy must be by 
covenant alone, which would be unenforce- 
able against tiie infimt, renewed for his 
own benefit, that he must be considered 
as trustee of the lease for the benefit of 
the infisnt. 

The case of Keeoh t^. Sandford, and those 
which followed, supporting the principle 
there set forth, added great weight to a 
doctrine which has grown stronger and 
stronger as eminent judges have contrib- 
uted the infiuenoe of their learning and 
experience to keep sound such vital prin- 
ciples of law and justice. 

But what is true in the case of executors 
and administrators, by a parity of reason- 
ing, applies to agents equally and similarly 
entrusted with their principals' interests. 
In these days, when, by reason of low 
prices, competition is rendered excessively 
keen, agents as well as others strive to in- 
crease their income, and naturally try to 
take advantage of the trust imposed upon 
them. The leading case in this State, of 
an agent trying to defraud his principal, 
by selling him stock which was his own, 
is that of Oonkey i;. Bond (86 N. Y., 427). 
The facts were as follows : The defendant 
was the owner of certain shares of stock 
of the Oswego Biver Starch Gompany, 
and also an agent of the company. In 
an interview with plaintiff, he so glowingly 
described the business of the concern, of 
which the plaintiff had no knowledge 
whatever, that the latter expressed a desire 
to purchase some $1,000 or $2,000 worth 
of the stock, if there was any to be obtained 
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in the market, at a prioe not exceeding 
$^50 per share. The defendant thereupon 
undertook to baj some, if it oonld be pro- 
enred. Some time later defendant wrote 
to pUuntifE^ again expressing his opinion 
of the yalne of the stocky and stating that 
he knew where he oonld get some at $160 
per share, and asking plaintiff if he would 
like some. The plaintiff remitted $1,600, 
and the defendant transferred stook, be- 
longing to himself, to plaintiff This was 
not known to the latter, and was not dis- 
ooTered for some time. When the stook 
was transferred the company was in an 
embarrassed condition, and soon afterward 
its affairs were wound up and its effects 
in the hands of a receiver. Judge Porter 
said : '' The making of a purchase fh>m 
himself, without authoritj from the plain- 
tiff, was a oonstructiYe fraud, in yiew of 
the fiduciary relation which existed be- 
tween the parties. In such a case the law 
deliTers the agent from temptation by a 
prB9umpi%o juris et de jure^ which good 
intentions are unavailing to repel.'' 

No infrequently the acts of an agent, 
inconsiBtent with his position, take the 
form of double agency. This occurs when 
the agent, authorised by one of the parties 
to represent him in the transaction, be- 
comes also the agent of the adverse party. 
Whether the contract so entered into, by 
means of the agent acting in a double 
capacity, is void or simply voidable, has 
sometimes been a mooted question ; but 
the weight of authority now is that the 
contract is voidable. The rule is well 
settled, both in England and in this 
country, that such a contract is voidable 
in a court of equity, at the election of the 
principal. The reason for this is, that the 
court will presume the transaction was 
injurious, and consequently fraudulent; 



and this presumption cannot be overeome 
unless it can be shown that the priiioiiml, 
ftimished with all the knowledge the 
agent possessed, gave him previous au- 
thority to become purchaser or seller, or 
to act for such, or afterward assented to 
such purchase or sale (Campbell t^. Walker, 
6 Yes., 678; Story on Agency, §§9, 198, 
211, 214, 210). ''If the proper forms 
have been observed, the conveyance is good 
at law, and the title passes. The contract 
is not void, but only voidable" (6 Met- 
calf, 467 ; 6 Johns., 43, 48 ; 1 Bing., 896, 
400, 401; 6 Yes., 678; Parsons on Con- 
tracts, 76, 76, note j.). 

That the agent has acted in good faith 
and without corruption does not change 
the aspect of the question. The law is 
inexorable. '' It is against the policy of 
the law that such a principle should hold '' 
(ex parte Bennett, 10 Yesey, 881). '' The 
ground on which the disqualification rests,'' 
it was said in 8 Tomlin's Brown, 72, '< is 
no other than that principle which dic- 
tates that a person cannot be both judge 
and party;" and again, '' because, from 
a frailty of nature, one who has the power 
will be too readily seized with the inclina- 
tion to use the opportunity for serving 
his own interest at the expense of those 
for whom he is intrusted." It is no de- 
fence that no fraud was meditated and no 
injury done; the rule is not intended to 
be remedial of actual wrong, but pre- 
ventive of the possibility of it (p. 210 of 
Hare and Wallace's Notes, 1 Lead. Cases 
in Eq.). 

It sometimes happens that a buyer for 
a house will receive a ''present" from 
another house which is in the habit of 
selling goods to the former. Although the 
impression is prevalent that this money 
belongs to the agent, still the courts hold 
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that the principal is entitled to this 
'' pr nt/' This is on the ground that 
an agent can neither gain nor loae in hit 
employer's business. In Oottom v. Hol- 
liday (59 111., 177) it is said : << If an agent 
make any profits in the case by any con- 
cealed management, either in buying or 
selling or other transactions on aooonnt 
of his principal, the profits will belong 
exclusively to the principal. ** In Pratt v. 
Patterson (112 Pa. St, 475) this doctrine 
is laid down : '^ The intentional conceal- 
ment of important and material facts 
from the knowledge of his principal by 
a broker employed to sell real estate will 
depriye him of his right to commissions 
for procuring a buyer." 

The agent may claim that he yolun- 
teered his agency or that the principal was 
benefited by the transaction, but, as said 
above, on principles of public policy and 
constructive fraud, the courts allow the 
principal, at his option, to repudiate or 
to affirm the contract irrespective of any 
proof of actual fraud (N. Y. Cent. Ins. 
Co. V* National Ins. Co., 4 Kern, 91; 
Famam v. Brooks, 9 Pick., 212). 

Allen, J., in The Uticii Insurance Co. 
V. The Toledo Ins. Co. (17 Barb., 182), 
holds that when an agent is acting for 
both parties, the contract is invalid, be- 
cause it lacks a meeting of the minds — 
aggr&gcUio tneniiufn. *^ So far from there 
being a meeting of two minds on the sub- 
ject of this contract, but one mind has 



acted, and that rather as an umpire be- 
tween the nominal contracting parties 
than in any other capacity. ** 

There are one or two exceptions to these 
rules. One is that laid down in Knauss 
V. Emeger Brewing Co. (142 N. Y., 70). 
This was a ease in which an agent was to 
find a purchaser for a brewery, and, if a 
sale took place, he was to receive a commis- 
sion« The agent made a similar arrange- 
ment with a purchaser, unknovm to the 
defendant, and then brought the two 
parties together. A sale resulted; and 
on defendant's refusing to pay his oom- 
mission, the agent brought suit The 
Court of Appeals held that this case did 
not come within the rule that '^ a broker, 
employed to buy or sell, who is invested 
with any discretion, or upon whom his 
employer has a right to rely for the benefit 
of his skill and judgment, loses his right 
to compensation, if he agrees to act in a 
similar capacity for the other party,'' and 
consequently decided that plaintiff conld 
recover. 

The agent or broker is allowed his com- 
mission also when both principals knew 
and assented that the agent should act for 
both parties (63 N. Y., 97 ; 188 N. Y., 446). 

By thus acting for his own interests 
primarily, the contract so made by the 
agent can be set aside by either principal, 
and the agent forfeits all right to compen- 
sation, and even makes himself liable to 
damages oaused by such acts. 



WILLS : HOW AFFECTED BY MARRLA.GE ANB BY POST- 
HUMOUS CHILD. 



Two interesting and exceedingly praoti- 
oal qnestionB are preeenied in the operation 
of the statute in New York goyerning the 
relocation of a man's will by his subsequent 
marriage, and that relatiye to the status of 
a child with respect to property disposed 
of by will preyious to its birth. 

In the first case the statute declares: 
** If, after the making of any will, dispos- 
ing of the whole estate of the testator, such 
testator shall marry, and haye issue of such 
marriage, born either in his lifetime or 
after his death, and the wife or the issue 
of such marriage shall be liying at the 
death of the testator, such will shall be 
deemed reyoked, unless proyisions shall 
haye been made for such issue by some 
settlement, or unless such issue shall be 
proyided for in the will, or in some way 
mentioned therein as to show an intention 
not to make such proyision ; and no other 
eyidence to rebut the presumption of such 
reyocation shall be receiyed'' (2 B. S., 64, 

Oare should be taken not to confuse 
the reyocation under the statute with the 
method under like circumstances at com- 
mon law. Subsequent marriage and birth 
of issue is the stock answer to this ques- 
tion. This is true ; but the statute, while 
making these requisites, pushes the require- 
ments for reyocation much further. 

Upon careful reading, the aboye statute 
deyelops the following points : 

1. There must be a will disposing of 
the whoU of the testator's estate. Unless 
it disposes of it off, then the subsequent 
marriage and birth of issue haye no effect. 



%. Testator's subsequent marriage. 
8. Birth of issue. 

4. Suryiyal of either the wife or issue 
after testator's death. 

5. Absence of proyision for the issue, 
either in the will or by some settlement 
of property for them. 

6. Absence of expression in the will of 
an intention to leaye the issue unproyided 
for. 

When all these elements concur, the 
will is reyoked by the operation of the 
statute, but not until all concur. An 
illustration will bring out the foroe of this 
point : 

A makes a will disposing of all of his 
property, both real and personal, to his 
brother. He marries and dies, leaying issue 
unproyided for by settlemen t. Upon read- 
ing the will it is found to contain the words: 
'' If I eyer marry, and children are bom, 
it is still my desire that my brother shall 
haye all of my property." 

The will is not reyoked. The fsct that 
he expressed his intention, that the chil- 
dren should take nothing, preyented the 
statute from working a reyocation. So 
long as proyision is made, howeyer small, 
for the issue, either by the will itself or 
by settlement, or it is the testator's in- 
tention, expressed in the will, that they 
shall take nothing, no reyocation can re- 
sult, eyen though the other elements are 
present. 

In regard to the birth of a child after a 
will has been executed, wherein such child 
is not mentioned, the statute reads : 

*^ Wheneyer a testator shall haye a child 
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born after the making of his last will, 
either in his lifetime or after the death 
of each testator, and shall die leaying snch 
child BO after bom nnproyided for by any 
settlement, and neither provided for or in 
any way mentioned in saoh will, eyery 
such child shall sncceed to the same por- 
tion of snoh parent's real and personal 
estate as would have descended or been 
distributed to such child if snch parent 
had died intestate, and shall be entitled 
to recoTer the same portion from the 
devisees and legatees in proportion to and 
out of the parts devised and bequeathed 
to them by such will'' (2 B. S., 66, §49). 

Here an entirely new question is pre- 
sented. In this case subsequent marriage 
has nothing to do with it. It applies 
whether testator is married or unmarried 
when he makes the will. The subsequent 
birth of issue does not work a revocation 
of the will itself. It only allows the after- 
born child to have its share as if the parent 
had died intestate. This statute, as it now 
reads, applies to wills of women as well as 
men. The same rule, however, in regard 
to provision in will or settlement other- 
wise, applies. 

A practical case will illustrate the opera- 
tion of this statute : 

Testator made a will disposing of all 
his real and personal estate to his sister. 
At that time he had two children. He 
made no provision, in the will or other- 
wise, for them or for any after-born child, 
but, by appropriate language, excluded 
the two children absolutely. After mak- 
ing this will a child was bom. Upon his 
death the property would go as follows : 

BBAL PBOPEBTT. 

(a.) The Afier-bam Child. —It there had 



been no will, this child would have taken 
one-third of all, subject to one-third of 
the widow's dower. Consequently he takes 
the same in spite of the wilL 

(b.) Tesiator^s 8i$ter.She takes the 
other two-thirds of the land under the 
will, subject to two-thirds of the widow's 
dower. 

(a) I%0 Widow.— She takes her lift in- 
terest in one-third, which is imposed one- 
third on the child's share and two-thiida 
on the share of the testator's siftter. 

(d.) Th4 Oih&r Children.— Thej take 
nothing. 

PBBSONAL PBOPBBTT. 

(a.) I%e After-bom ChUd.— It therehad 
been no will, the widow would have taken 
one-third of the personal property out- 
right, and the three children, each, one- 
third of the remaining two-thirds, or each 
two-ninths. Therefore, in the present 
case, the after-bom child takes two- 
ninths. 

(b.) Testaior^s Sisier.— She takes all the 
rest; namely, all the personal property, 
minus the share of the after-bom child. 

(c) 7%s Widow. — She takes nothing. 
She could only take one-third of such 
personal property as is not given to some 
one else by the will. Here it is all given 
away by the wilL She does not benefit 
by the partial revocation in favor of the 
after-born child, and so gets nothing. 

(d.) The Other Children. —Thej take 
nothing. 

From the foregoing statement of the 
law, and the attempted explanations ac- 
companying, one may get some idea of 
the importance of a thorough knowledge 
and comprehension of the operation of 
these statutes. 



PICTTTIOUS BILLS OF LADING : THEIR EFFECT ON A 

CABRIE»S LIABILITY, 



BT ROMAINB H. CKOSBY. 



A bill of lading has been defined as '' a 
formal acknowledgment of the receipt of 
goods^ and an engagement to deliver them 
to the consignee or his assigns'' (Am. and 
Bog. Bncyo. of Law, toI. ii., p. 298). A 
fictitious bill of lading is one issued when 
no goods haye actnally been receiyed by 
the carrier. 

In the consideration of this topic there 
are seyeral fundamental propositions of 
law that ought to be kept in mind, yis. : 

1. A principal is responsible for the acts 
of his agent when done within the appar- 
ent scope of his agency. 

2. A common carrier is responsible for 
all loss of goods except by act of God, the 
public enemy, or by some event provided 
against, in the bill of lading, by agreement. 

3. Negotiable paper in the hands of an 
innocent third party for value is not sub* 
ject to defences between the original par- 
ties; while non- negotiable paper never 
confers upon the holder any better title 
than the previous holder had. 

To state the question about to be dis- 
cussed briefly, let us suppose that A — the 
agent of B, a carrier or warehouse-man, 
in collusion with — issues to the latter 
a receipt stating that certain goods have 
been received for shipment or storage, and 
that D, a bank, advances money to C, 
taking the bill of lading as security. 
Now the question arises : upon whom shall 
the loss fall— B or D P 

It would certainly seem, at first glance, 
that the question might be solved by 
applying the foregoing principles. The 



principles themselves are simple, and uni- 
formly held by a long series of decisions ; 
but their application to this particular 
statement of fscts, which we are now 
discussing, has resulted in two lines of 
decisions diametrically opposed to each 
other. One line of decisions holds that 
to issue fictitious bills of lading is without 
the scope of the agenfs powers, and con- 
sequently the carrier is not liable. This 
is followed by the Federal courts (whence 
its name of the United States Doctrine), 
the courts of England, Louisiana, Mary- 
land, Massachusetts and Missouri. The 
other line of decisions holds that the car- 
rier is liable, as the issuing of bills of lading, 
even though fictitious, is within the ap- 
parent scope of the agenfs employment. 
This rule— called the New York Doctrine 
— is adhered to by the courts of New York, 
Kansas and Nebraska. 

We will look first at the United States 
Doctrine, its raiio deeidendif and its appli- 
cation, and then we will investigate the 
New York theory in the same manner. 

I. Tk$ Untied States 2>oc^rifis.— Where 
the agent of a carrier, authorised to issue 
bills of lading for goods received, departs 
from his agency and issues a bill of lading 
when no goods have been received, and 
the bill comes into the possession of an 
innocent third party for value, the carrier 
is held not liable. This doctrine is based 
upon two principles of law : 

1. A principal is not liable for the act 
of his agent without the scope of his 
employment ; or, in other words, an agent 
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has anthority to issne bills of lading only 
for goods aotaallj reoeiyed. If he issues 
them otherwise, he is acting without the 
scope of his agency, and the principal is 
not bound. And — 

2. Bills of lading are non-negotiable, 
and an innocent holder takes them subject 
to all defences. 

One of the earlier cases on this pointy 
decided in England, was Grant v. Norway 
(2 Eng. L. and Eq., 337). This was an 
action on the case, by the endorsees of a 
bill of lading against the owner of a ship, 
to recoyer the amount of adyances made 
by the former upon the bills of lading, 
the goods neyer haying been reoeiyed on 
board. Lord Ohief Justice Jeryis laid it 
down, at p. 441, that ** the general usage 
gives notice to all people that the authority 
of the captain to giye bills of lading is 
limited to such goods as haye been put on 
board, and the party taking the bill of 
lading, either originally or by endorse- 
ment of the goods, which haye neyer been 
put on board, is bound to show some par- 
ticular authority to the master to sign the 
bill in that form.^ 

This was followed in England by Hu- 
bersty v. Ward (18 Eng. L. and Eq., 651), 
Brown v. Powell-Duffryn Co. (L. B. 10 
0. P., 662), and Cox v. Bruce (L. B. 18 
Q. B., 147). In England this rule has been 
done away with by statute (18 and 19 Vict). 
'^ Eyery bill of lading in the hands of a 
consignee or endorsee, for yalaable consid- 
eration, representing goods to haye been 
shipped on board a yessel, shall be conclu- 
siye eyidence of such shipment, as against 
the master or other person signing same.'' 

In the United States the earliest case 
asserted this as a dictum. The case was 
The Schooner Freeman i;. Buckingham 
et al. (18 How., 166). The master of the 



schooner Freeman was, by fraud and im- 
position, induced to sign certain bills of 
lading for flour that neyer was deliyered 
on board. The bills of lading were used 
to raise money on. The claimant did not 
appoint the master, as the yessel was in 
possession of another under contract of 
sale. It was held that the schooner was 
not liable for torts of the master ; Curtis, 
J., laying it down that, ^* eyen if the mas- 
ter had been appointed by the claimant, 
a willful fraud committed by him on a 
third person, by signing false bills of 
lading, would not be within his agency." 
This case was cited and approyed in Pol- 
lard V. Vinton (106 IT. S., 7). In that 
case the defendant's general agents signed 
a bill of lading and deliyered it to Dickin- 
son, Williamson & Co., who reoeiyed money 
on it from plaintifib. The goods men- 
tioned were neyer deliyered on defendant's 
steamboat It was held that no recoyery 
could be had, on the grounds that bills of 
lading are not negotiable, and that the 
agent acted outside the scope of his agency. 

Mr. Justice Miller, in his opinion, says 
(p. 8) : '' It [a bill of lading] is an instro- 
ment of a twofold character. It is at once 
a receipt and a contract In the former 
character it is an acknowledgment of the 
receipt of property on board his yessel by 
the owner of the yessel. In the latter it 
is a contract to carry safely and deliyer. 
The receipt of the goods lies at the foun- 
dation of the contract to carry and deliyer. 
If no goods are actually reoeiyed, there 
can be no yalid contract to carry or to 
deliyer." 

Fartlier, in regard to authority of agents 
to issue bills, he says (p. 9) : '' This au- 
thority to execute and deliyer bills of 
lading has two limitations ; namely, they 
could only be deliyered to shippers, and 
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they oonld only be deliTered for fraght 
shipped on the steamboat '^ 

The leading case on this doctrine is 
Friedlander v. Texas & Pacific By. Go. 
(130 n. S., 416), decided in 1887. B. D. 
Baston, station-agent of the defendant at 
Sherman Station, Tex., on NoTcmber 6, 
1883, in collosion with a man named 
Lahnstein, issned a bill of lading to the 
latter for certain cotton, which neyer was 
deliTered for transportation, and in fact 
had no existence. Lahnstein, on the 16th 
of November, transferred the bill of lading 
to Friedlander & Go., as security for a loan 
of $8,000. Friedlander & Go. were inno- 
cent third parties, and sned to recover 
from the defendants. It was held that 
they conld not recover, on the ground 
that, while bills of exchange and promis- 
soiy notes, being in the nature of money, 
must be held, while in the hands of in- 
nocent third parties, without notice and 
before maturity, as unaffected by any equi- 
ties ; yet bills of lading are not regarded 
as money, but as symbols of ownership of 
the goods they represent Consequently, 
the bill of lading, being a mere symbol, 
and the goods it symbolized never having 
had existence, it was held as void, so far 
as the railroad was concerned. 

A second reason was also given, viz. : A 
station-agent has authority tp issue bills 
of lading only when goods are received. 
What Easton did was to depart from the 
scope of his employment for his own ends, 
and hence the company was exonerated. 

In support of these positions. Fuller, 
G. J., said (at p. 424): ''And as no sale 
of goods, lost or stolen, though to a bona 
fide purchaser for value, can divest the 
ownership of the person who lost them or 
from whom they were stolen, so the sale 
of the symbol or mere representative of 



the goods can have no such eflect, althou|^ 
it sometimes happens that the true owner, 
by negligence, has so put it into the power 
of another, to oocnpy his position oaten- 
sibly, as to estop him from asserting his 
right as against a purchaser who has been 
misled to his hurt by reason of snoh n^* 
ligence. • • . Such being the character 
of a bill of lading, can a reooveiy be had 
against a common carrier for goods never 
actually in its possession for transportation, 
because one of its agents, having authority 
to sign bills of lading, by collusion with 
another person issues the document in the 
absenceof any goods at all?" Further on 
(p. 425) : 

'' It is a familiar principle of law that 
where one of two innocent parties must 
suffer by the fraud of another, the loss 
should fall upon him who enabled such 
third person to commit the fraud. • . . 
The company did not authorize Baston 
to sign fictitious bills of lading, but it did 
not assume authority itself to issue such 
documents except upon the delivery of 
the merchandise. Easton was not the 
company's agent, for there was nothing 
upon which the agency could act Bail- 
road companies are not dealers in bills of 
exchange, nor in bills of lading ; they are 
carriers only, and held to rigid responsi. 
bility as such. . . . The fraud was in 
respect to a matter within the scope of 
Baston's employment or outside of it It 
was not within it, for bills of lading could 
only be issued for merchandise delivered; 
and being without it, the company, which 
derived and could derive no benefit from 
the unauthorized and fraudulent act, can- 
not be made responsible. 

''The law can punish roguery, but 
cannot always protect a purchaser from 
loss, and so fraud, perpetrated through 
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the denoe of a false bill of lading, may 
work iqjurj to an innocent party, which 
cannot be redressed by a change of yictim/' 

Furthermore, on whom does the one 
adyancing the money rely P Is it on the 
railroad company, whose bill of lading 
he holds, and whose agent he does not 
know, or is it npon the one negotiating 
the loan T It seems that it wonld be only 
prudence for him to inquire into the 
business character of the latter, and to 
satisfy himself that he would not be one 
who would resort to fraudulent practices 
in order to raise money* This was so 
held in Lehman, Durr & Go. t^. C. R R 
& Banking Go. (12 Fed. R, 595), where 
the shipper was allowed to leaTC a blank 
in the bill of lading, which he afterward 
filled, increasing the number of bales of 
cotton shipped, and afterward used it as 
collateral security with the plaintiff. 

Woods, J., in this case said : ** The 
plaintiffs trusted to Johnson (the shipper) 
to send them fair and honest bills of lad- 
ing. It was they who confided in him. 
If he has defrauded them, they must look 
to him, and cannot shift the responsibility 
upon another party, which has been guilty 
of neither crime nor fraud, nor of any such 
negligence as can be considered the cause 
of their loss/' 

But where the railroad knows, or ought 
to know, of such fraudulent dealing, then it 
is responsible (Walters et al. v. Western 
& Atlantic By. Go., 56 Fed. R, 869). 

The facts in this case were as follows : 
Akers & Bro., who were merchants, doing 
business in Atlanta, 6a., were also in the 
milling business, having their mill sitaated 
on defendant's road, where a station had 
been placed by defendants for the firm's 
oonyenience, and where one of the firm 
was appointed station-agent The busi- 



ness of the station was in reality carried 
on in Atlanta. Gh>ods shipped by the 
Atlanta firm to themselves at their mill 
were delivered without delivery of bills 
of lading. Some of these bills of lading 
were delivered to third persons as collat- 
eral security for advances when the goods 
represented by the bills were in the pos- 
session of the consignees. It was also 
proved that the defendants, or at least 
their general freight-agent, knew of these 
irregular proceedings. Held that the de- 
fendants were liable. The defendants 
placed much reliance upon Friedlander t^. 
Texas & Pacific By. Go. {Mupra). 

Newman, District Judge, held that the 
Friedlander case decided this question in 
&vor of the carrier only when the carrier 
was innocent or free from negligence. In 
the Friedlander case the railroad was in- 
nocent; the agent, acting without the 
knowledge of any of the superior ofScera, 
was the one guilty. This distinguished 
the Friedlander case from the Walters 
case; for in the latter the railroad had 
guilty knowledge, which contribnted to 
its loss. ' 

In certain States, whose courts have 
followed the United States Doctrine, 
special statutes have been passed, similar 
to 18 and 19 Victoria. But it is a notice- 
able fact that the courts of these States 
always take a case out of the statute and 
follow the former course of their decisions 
whenever possible. As an example of this^ 
see Jasper Trust Go. v. Kansas Gity, M. A 
B. R Go. (14 So. Bep., 546), the facts 
of which were as follows : On September 
9, 1890, D. R Sandford, the depot-agent 
of defendant railroad, issued a bill of lad- 
ing, stating that he had received from 
R H. Sandford & Go. (which proved to 
be a fictitious firm) thirty bales of cotton. 
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to be delivered to Barry, Thayer & Co., 
Boston, Mass. On the book he endorsed, 
without date : ^ Deliyer to Jasper Trust 
Co.— B. H. Sakdford & Go/' Then a 
draft was drawn on Barry « Thayer & Co., 
signed ''S. H. Sandfobd & Oo./' for 
about the value of thirty bales of ootton. 
This draft, with bill of lading attached, 
was duly discounted by the Trust Com- 
pany, the proceeds being remitted to B. 
H. Sandford & Co*, at Sulligent, Ala. 
D. B. Sandford (who was also express- 
sgent of the Southern Express Company 
at the latter place) appropriated to him- 
self the money which was sent by the 
Express Company; then absconded. 

The Trust Company then sued both the 
railroad and the Express Company. In 
the former action — the only one we are 
interested in — it was held that no recovery 
could be had. 

§1179, of the Code of Alabama, states: 
** If any common carrier, not having re- 
ceived things or property for carriage, 
shall give or issue a bill of lading, or 
receipt, as if such things or property had 
been received, • . . such carrier ... or 
person is liable to any person injured 
thereby for all damages, direct or conse- 
quential therefrom resulting." 

Stone, C. J., says : ** The statute must 
not ' be construed as altering the common 
law, or as making any innovation therein, 
further than the words import.' '* 

It was held that the fact that B. H. 
Sandford was a mythical firm took the 
case out of §1179 of the Code. The 
statute made no provisions as to the trans- 
ferring and endorsing of bills of lading. 
" Who can endorse ? Only the person to 
whom the bill of lading is given — the 
person the paper declares to be the owner 
and shipper, or his authorised agent The 



power exists in no one else; and if any 
outsider, having no authority therefor, 
attempt to endorse or otherwise transfer 
it, no title or right to the property or 
things therein expressed is thereby trans- 
ferred or incumbered. It is unlike a bill 
of exchange or negotiable note which is 
perverted to a use other than that to which, 
by the terms of the agency, it was alone 
authorised to be applied.'' The firm, being 
fictitious, could confer no rights, and ac- 
cordingly the Trust Company gained no 
title. Then, furthermore, the court held 
that the Trust Company were put upon 
their guard to investigate who the firm 
was, and that with even the slightest 
care they would have discovered that the 
firm had no existence. Consequently the 
Trust Company contributed to ite injury, 
and was obliged to sufier. 

In Maryland there is a stetute (Code, 
art. xiv., §§1, 2) making bills of lading 
executed in the Stete, or being executed 
elsewhere, which shall provide for the de- 
livery of goods within the Stete, negoti- 
able instrumente, and conclusive, in the 
hands of bona fide holders, of actual deliv- 
ery to the carrier. 

Under this stetute, in the case of Lazard 
et al. V. Merchante' and Miners' Transpor- 
tetion Company (26 Atl. Bep., 897), there 
was an attempt to hold the defendant, 
whose agent issued a fictitious bill of lad- 
ing. But the fact that, according to the 
bill, the goods were shipped from Savannah 
to Bremen, remaining in Baltimore only 
long enough for transhipment, took the 
case out of the stetute. 

The court held that, as the statute only 
mentioned bills of lading executed within 
the Stete, or executed without the Stete, 
but for the delivery of goods within the 
Stete, it did not reach bills of lading exe- 
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cated withoat the State for the ultimate 
deliyery of goods without the State, on 
the principle of ificlusio unius exdusio 
alteriuB, and that the Friedlander case 
should goTern. 

But this United States Doctrine, eyen 
in the States where it is adopted, does not 
always receive the unqualified approval of 
the courts, looking at it from the point of 
legal reasoning. This is very noticeable 
in the case of National Bank of Commerce 
V. C, B. & N. By. Co. (46 N. W. Bep., 842) 
[Supreme Court of Minnesota]. The facts 
were similar to the previous cases, and the 
decision followed, both as to reasoning and 
result, the Friedlander case (supra). In 
this case plaintiff cited the cases of Armour 
et al. V. Michigan Central & B. Co. (65 
N. Y.,111) and Bank of Batavia v. N. Y., 
L. E. & W. B. B. Co. (106 N. Y., 195) as 
stating the contrary rule ; that the ques- 
tion of liability is unaffected by the nego- 
tiability of the bill of lading ; and that the 
railroad is estopped, in pais, from denying 
that the goods were received. 

Mitchell, J., says : '^ If the question was 
res ifUegra, we confess that it seems to us 
that this argument would be very cogenf 
But he then says that, if the latter rule 
prevailed, a large opening for the entrance 
of fraud and collusion would be made. 
Furthermore, he says, that uniformity of 
doctrine between State and Federal courts 
is of so great importance that it would be 
an act of great temerity to overturn a 
doctrine so settled by the majority of 
States. 

In concluding his opinion, the judge 
says: '^In deference, therefore, to the 
overwhelming weight of authority, but 
without committing ourselves to all the 
reasoning of the decided cases on the sub- 
ject of the law of agency, we deem it best 



to hold that a bill of lading, issued by a 
station-agent of a railroad company, or 
other common carrier, without receiving 
the goods named in it for transportation, 
imposes no liabilify upon the carrier, even 
to an innocent consignee or endorsee for 
value; and that the rule is the same, 
whether the act of the agent was fraudu- 
lent and collusive, or merely the result of 
mistake.'' 

Having considered the United States 
Doctrine of this subject, we will now turn 
our attention to the rule diametrically 
opposed to it. 

II. Ths Nsw York Doetrins. —Where 
the agent, authorized to issue bills of 
lading for goods received, departs firom 
his duty and issues a bill of lading when 
the goods have not been received, and this 
bill of lading comes into the hands of an 
innocent third party, who advances money 
upon it, the principal is liable. The 
grounds of this decision are: 

1. A principal is responsible for the acts 
of his agent within the apparent scope of 
his agency. 

2. Bstoppel in pais. 

The earliest case in New York, whose 
facts were similar to the statement of facts 
under discussion, was Griswold v. Haven 
et al. (25 N. Y., 595). One of a firm of 
warehouse-men falsely represented to a 
person, who had advanced money on the 
faith of such representation, that the one 
to whom the money was advanced, and to 
whom he had given receipts in the firm 
name, had on storage with the firm a 
certain quantity of grain. The innocent 
partners were held bound by the repre- 
sentation and responsible for the money 
advanced. 

Judge Selden, in his opinion, makes the 
supposititious case of a forwarder, whose 



THE COUNSELLOR. 



160 



agent (whose basiness it is to issae receipts 
for goods reoeiyed) issnes one when no 
goods haTe come into his possession. 
Then the person to whom the bill is issued 
draws on a banker against the property 
alleged to be delijered, and giyes the 
banker the bill of lading as seonrity. 

*^ Here the act of the agent (the facts 
being known) would be within neither the 
real nor apparent powers of the agent. 
And yet to hold the principal not liable 
would, I think, do great injustice, and 
would seriously disturb a Tery extensive 
system of trade/' 

This supposititious case soon became a 
reality, and had to be passed upon by the 
Court of Appeals in Armour et id. v. 
Michigan Central B. B. Co. (65 N. Y., 
111). Defendant's agent, having au- 
thority to issue bills of lading, upon deliy- 
ery to him, by one Michaels, of a forged 
warehouse receipt, issued to Michaels two 
bills of lading, each stating the receipt 
of a quantity of lard consigned to plain- 
tiffs at New York, and to be delivered 
and transported to them. The agent was 
informed by Michaels that he intended to 
use the bills of lading at a bank. Michaels 
used them as he said he would. It was 
held that the railroad company was liable. 

Oray, C, says: ''The well-recognized 
principle that a party, who, by his admis- 
sions, has induced a third party to act in 
a particular manner, is not permitted to 
deny the truth of his admission, if the 
consequence would be U) work an injury 
to such third party, applies to and governs 
fche case." 

In answer to the objection, that the de- 
fendant acted in good faith, and so should 
not be estopped, he says : '' But its false 
statement, that it had received the lard, 
misled them (the plaintiffs), and hence 



the defendant must be held to intend 
what was in fact the legitimate conse- 
quences of its own misstatement 

In this case Grant v. Norway (supra) is 
overruled by Dwight, 0. ^ Grant v. Nor- 
way has been subject to much and severe 
criticism, as being adverse to the general 
view prevailing in the courts of this State, 
where confidence has been reposed in an 
agent, and an apparent authority con- 
ferred upon him, that the principal must 
suffer from an actual exercise of authority 
not exceeding the appearance of that 
which is granted. When one of two inno- 
cent persons must suffer in such a case, 
that person must bear the loss who reposed 
the confidence. So far as Grant v. Nor- 
way stands in the way of this doctrine, it 
must be overruled." 

It was then held that the defendants 
were estopped from denying that the lard 
had been received. ''The defendant's 
agent was informed by Michaels that the 
bills were to be used at the bank on the 
same day. They were issued with the 
expectation that they would be acted upon 
by bankers or other capitalists. It cannot 
complain if tlie bills accomplished the 
purpose for which they were designed. 
The representations in the bills were made 
to any one who, in the course of business, 
might think fit to make advances on the 
faith of them. There is thus present 
every element necessary to constitute a 
case of estoppel in pais : a representation 
made with the knowledge that it might 
be acted upon and subsequent action upon 
the faith of it to such an extent that it 
would injure the plaintiffs if the represen- 
tation was not made good. It is now well 
settled that fraud is not necessary to con- 
stitute a case of estoppel." 

In the latter case there is no evidence 
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whether the agent knew that the ware- 
house receipt was forged, or whether he 
belieyed it to be good; bat negligently 
issued the bill, trusting to the genuine- 
ness of the receipt. 

But the question of aotiye fraud and 
knowledge came up in the case of Bank 
of Bataria v. N. Y., L. E. & W. B. B. Go. 
(106 N. Y., 199). This case was decided 
in 1887, and the facts of which were as 
follows: The local freight-agent of the 
defendant at BataWa, N. Y., issued to one 
Williams a bill of lading, stating that 
sixty-five barrels of beans had been re- 
ceiyed, and were to be forwarded to a man 
named Gomstock, as consignee. Williams 
drew a draft on the latter, and procured 
money upon it from the Bank of Batayia, 
transferring the bills of lading to secure 
its payment. It turned out that no beans 
had been receiyed, and that the bills of 
lading were the result of a conspiracy 
between the station-agent and Williams. 
It was held that the defendant was liable. 
The reasoning of the decision was that, 
eyen though bills of lading are not nego- 
tiable, as bills of exchange, yet they carry 
with them the general or special property 
they describe. 

The carrier has the right to belieye, 
and does belieye, that the bills of lading 
will pass from hand to hand, and that 
advances will be made upon them. If 
the carrier wishes to limit his responsi- 
bility, he should stamp on the bill, ** Non- 
Negotiable.'' Judge Finch said : ''Where 
he does not do that [stamp the bill, as 
previously stated], he must be understood 
to intend a possible transfer of the bills 
and to affect the action of such transferees.'' 
By so allowing bills to go forth, the defend- 
ant is estopped from denying that goods 
had been received. Judge Finch saying: 



'' Those thus trusting to it, and affected 
by it» are not accidentally injured, but 
have done what they who issued the bill 
had every reason to expect. Considera- 
tions of this character provide the basia 
of an equitable estoppel, without reference 
to negotiability or directness of represen- 
tation." 

As to the fact that the station-agent 
was a servant acting within the scope of 
his employment, the same judge says : 
'' It is obvious, also, upon the case as pre- 
sented, that the fact or condition essential 
to the authority of the agent to issue the 
bills of lading was one unknown to the 
bank, and peculiarly within the knowledge 
of the agent and his principal. ... Of 
whom shall the lender inquire, and how 
ascertain the fact P Naturally he would 
go to the freight-agent, who had already 
falsely declared in writing that the prop- 
erty had been received. Is he any more 
authorized to make the verbal representa- 
tion than the written one ? Must the 
lender get permission to go through the 
freight-house or examine the books? If 
the property is grain, it may not be easy 
to identify ; and the books, if disclosed, 
are the work of the same freight-agent. 
It seems very clear that the vital fact of 
the shipment is one peculiarly within the 
knowledge of the carrier and his agent, 
and quite certain to be unknown to the 
transferee of the bill of lading, except as 
he relies upon the representation of the 
freight-agent." 

This case was distinguished, but the 
soundness of its doctrine was asserted in 
the case of the Bank of New York National 
Banking Association v. American Dock 
and Trust Go. (143 N. Y., 569). M. W. 
Stone, the president of the defendant com- 
pany, obtained a personal loan from the 
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plaintiff bank, giving as seonrity a certain 
warehonse receipt^ signed by him as presi- 
dent of defendant company, and setting 
forth that the defendant company held 
certain cotton, subject to the order of 
M. W. Stone. No cotton had been re- 
ceiTed ; and, when the loan was not paid, 
the bank sned the Trnst Company. 

It was held that, by a by-law, adopted 
Angast 1, 1890, anthorizing the president 
or treasurer to sign warehonse receipts, 
it coald not be implied that the president 
was authorized to issue receipts to himself. 
Judge Peckham, in his opinion, says that, 
if the receipts had been issued to a third 
person, then the Batavia Bank v. N. T., 
L. E. & W. R. & Oo. (supra) would have 
been followed, and a recorery would haTe 
been had against the defendant. As it 
was, the Trust Company was affected with 
notice of the by-law, and therefore could 
not recoTer. 

So much for both of the doctrines. 
Both are so contraiy, both in reasoning 
and in application, that to reconcile them 
ie impossible. Of the two, the United 
States rule seems to be preferable to the 
New York, from a practical view. From 
a theoretical point, the New York yiew, 
with its estoppel in pais, and the apparent 
scope of the agent's employment, has a 
very conTincing sound. But, practically. 



it works out that banks become careless 
about loans so long as they hold a bill of 
lading backed up by a rich railroad. The 
railroad becomes a kind of inyoluntary 
guarantor of the bank's customer. Be- 
sides, the practice of bankers to-day is to 
adyance on bills of lading only when they 
know those who present them, and thus 
relying on their customers, instead of on 
the carrier ; they do away with one ele* 
ment of estoppel, namely, reliance on the 
statement of the maker thereof. In view 
of this custom of business, it is negligent, 
to say the least of it, for a banker to ad- 
yance on the security of a bill of lading, 
and not inyestigate the standing of the 
presenter of it: for gross negligence, in 
matters of this kind, is equivalent to will- 
ful ignorance. 

A compromise between the two doctrines 
— the one harsh to the carrier, and the 
other working hardship to the banker — 
would be an advantage. It certainly seems 
that it would be an improvement to have 
the rule, as in negligence cases in New 
York, to have the plaintiff prove that he 
has used due care before he can recover. 

So much for what the law might be; 
but the fact remains that, with the same 
facts, in this State the plaintiff recovers 
in a State court, but loses in a Federal 
court. 



A MONTH'S WORK OF THE NEW SYSTEM OF COURTS. 



BY A. H. WALKER. 



On the let day of Jannary of this year, 
as all should know, those fine, old, local 
institutions, the Superior Court of the 
City of New York, and the Court of 
Common Pleas for the City and County 
of New York, were, by act of the Consti- 
tutional Convention of 1894, abolished, 
and their existence was merged in that of 
the Supreme Court of the First District, 
New York City and County, by the de- 
posit of their seals, records and papers 
with the County Clerk. The actions and 
proceedings in those courts were trans- 
ferred to the Supreme Court. With its 
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judicial force enlarged to twenty-two 
judges, the Supreme Court set itself to 
work to dispose of the cases which had 
been before the three courts. 

There were then on its calendar nearly 
seven thousand jury cases. The Appellate 
Division created eleven trial terms, nine 
of which went to work on the civil cases. 
The result of the first month^s experience, 
which was watched with much interest, 
appears in the foregoing table. 

Part I., the criminal branch of the 
court, was occupied the entire month by 
two cases — one of murder, the other of 
manslaughter. There was no judge for 
Part XI., and no judge for this part could 
be had from the county. From three 
parts the judges were taken in the last 
week to hear appeals from the city and 
district courts, so that, all told, there were 
one hundred and sixty-five working days. 

In brief, it will be seen that only two 
hundred and two of the seven hundred 
and fifty-five cases on the calendar were 
decided ; two cases took seven days to be 
tried ; one, six days ; two, five days ; five, 
four days ; eleven, three days ; and thirty 
occupied parts of two days. In other 
words, ten cases occupied fifty days, 
nearly one-third of the entire working 
time of the court. The table does not 
show how many cases went to the jury, but 
of all the jury cases there were disagree- 
ments in only five, and four of the dis- 
agreements were in accident cases. These 
few disagreements are commented on as 
an indication of the adequacy of the jury 
system in civil cases. 
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One oritiourm of the workmgB of the 
court for the first month is that on each 
day three or four timee as many cases 
were on the calendar as were disposed 
of, and that reqaired the attendance 
of many more connsel, parties and wit- 
nesses than was necessary. Then, too, 
considerable confusion resulted from snb- 
pcBnaing witnesses for Part IX. into 
Part III., from whence they had to 



scramble into the part where the case 
was sent. 

During the month, notes of issue in 
three hundred and twenty-fiTe cases were 
filed. Aiymming that two hundred and 
two cases will be disposed of each month, 
and considering the number of cases on 
the calendar at the beginning of the year, 
it seems as though the judges wiU be 
exceedingly busy men for some time. 



ANCIENT LEGAL ODDITIES. 



One who examinee the ancient English 
statntes mnet be struok with the minute- 
nees with whioh they proyided for and 
against the happenings of daily life. In 
Scriptaral phrase, they topk thought of 
what the people should eat and drink, and 
wherewithal they should be clothed. They 
threw off the blankets at early mom and 
blew out the candle at night. They meas- 
ured the cradle and the graTe, and set 
time to the dirge and to the dance. Like 
a wise parent, they well knew their chil- 
dren ; nor did they ever err through spar- 
ing the rod. In a word, all those who in- 
dulge in anticipatory sighs for a paternal 
govemment could have suffered from its 
realization three or four centuries ago. 

A statute of Edward III. prohibited any 
man from haying more than three courses 
at his dinner, and provided of what these 
might consist In a sumptuary act passed 
at this time dealing in painful detail with 
the proper dress of each class, it was en- 
acted that none but a lord was to wear 
pikes in his shoes exceeding two inches in 
length. Times surely haye changed since 
hobnails were a sign of gentle blood I Dur- 
ing this reign and for long afterward, 
rates of wages and prices of food were all 
regulated by law. 

A statute of Henry III. directed that 
^'eyery pillory shall always have due 
strength, so that offenders may haye judg- 
ment executed upon them without danger 
to their bodies.'' This unusual tender- 
ness can be understood when one considers 
that the pillory was not an infamous 
punishment, but merely a mild correctiye 
for the delinquencies of those who were in 



other regards respectable. Thus the baker 
was pilloried for short weight — an abomi- 
nation in the sight of his lord — and the 
butcher for selling to Christians any meat 
prepared for Jews. Speculators, too, 
who had forestalled the market were in 
like manner exposed to the decayed yege- 
tables and eggs of the public square. Be- 
sides, they were apt to lose their ears. 

Idleness was more of a yice than indus- 
try a yirtue. Under Henry VIII. wander- 
ing beggars were to be '' carried to some 
market town or other place and there 
tied to the end of a cart naked, and beaten 
with whips throughout such market town 
or other place till the body should be 
bloody by reason of such whipping.^' 
Probably it was not necessary then to pat 
a card in one's shop window referring all 
applicants for aid to the charitable organ- 
izations. 

There is a popular misconception that 
the court of the star chamber was a secret 
tribunal of tyranny. Undoubtedly its 
methods were contrary to modem ideas of 
equity ; still it was long regarded by the 
Oommons as the seat of redress agarnst 
the usurpations of the Lords. Especially 
was it the guardian of priyate morals ; for 
instance, it committed the Earl of Surrey 
to the Tower for eating flesh in Lent. 
The spiritual courts, on the contrary, true 
to the traditions of the Church in dealing 
unfairly with all public questions, were 
far more dreaded and despised. It was a 
common saying that they kept their cul- 
prits on the bread of affliction and the 
water of adyersity. 

An act of Henry VII. against the de- 
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oeitful atnffing of featherbedi proTided 
that Buoh beds ahould contain a certain 
amount of feathers nnmixed with horse- 
hair, which, it stated, was '^ contagions for 
a man's body to lie on.'' This recalls the 
ancient law qnestion solemnly considered, 
as to where was the settlement of a man 
whose bed lay so that he lodged in two 
parishes at once. It was finally decided 
that he liyed where his head lay, since 
that ''was the nobler part" The bless- 
ings of sleep were at all times fully recog- 
nized. In 1598 it was against the law to 
'' whistle in the street after the honre of 
nyne of the clock in the night'' And 
as late as the reign of George IIL, in a 
bill for the improrement of the metro- 
politan watch, it was enacted that the 
watchmen should ''be compelled to sleep 
during the day." It is questionable 
whether this remedy could affect the 
chronic drowsiness of the peace ofScers of 
the present day. 

Animals were a frequent subject for the 
care of Legislatures and courts. Those 
guilty of some flagrant deed were some- 
times tried and punished. This, however, 
was far more common in the imaginative 
South than in stolid England. For in- 
stance, there is a formal record in the 
copy hold of Olarmont-Ayin, France, of 
the legal execution of a hog. In Great 
Britain, whales and sturgeon were always 
considered royal fish, and when washed 
ashore or caught in the interior waters, 
belonged to the Crown. A curious ques- 
tion was raised in the courts, as to which 
part of the whale belonged to the King, 
and which to the Queen. The tail was 
finally assigned to her Majesty on the 
ground that she needed whalebone for her 
wardrobe. Unfortunately, for the com- 
plete justification of this judgment, that 



article of commerce comes from a whale's 
month. It is not the only instance on 
record where a court has followed its own 
construction rather than that of nature. 

I>ogs were treated after their kind. Ac- 
cording to the Year Book, they were rer- 
min. Under the common law there was 
no property in them ; hence it wasnotlar- 
ceny to steal one. This, by the way, was 
true in this State until the passsge of the 
Penal Code. From this immunity came 
the old saying: "A manshaU not hang 
for a dog." 

Ancient law causes were often as triyial 
and particular as the statutes. There is 
record of a long action in the reign of 
Henry IV., brought against a cook for 
selling a fowl which gare the plaintiff a 
sick stomach. This, probably on the 
theory that "the law is a plaster." An- 
other important action of that day was by 
a guardian against a barber for cutting 
his ward's hair. Perhaps the man of 
trust reserred all depletions for his own 
profit 

In the American colonies the law con- 
tinued its exact and scrutinizing care. In 
Virginia, in 1624, any person absent from 
senrice for one Sunday was fined one 
pound of tobacco, and for four succeesiTe 
Sundays fifty pounds — quite an instance, 
by the way, of geometrical progression. 
Tobacco was coin current in this planta- 
tion, just as to a lesser extent was Indian 
wampum. In Massachusetts, in 1631, 
Peter Batcliffe was sentenced to pay £40, 
to be whipped, to haye his ears cropped, 
and to be banished for having "made 
speeches against the Salem Church, as well 
as the OoTemment" And in 1646 Mary 
Oliyer, for slandering the Elders, had a 
cleft stick put on her tongue for a half 
hour. Byidently the prudent man, hay- 
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ing an nnf ayorable clerical opinion to ex- 
press, wonld not have chosen the house- 
tops in those days. 

The following instances of snmptnary 
legislation are taken from the Blue Laws 
of Connecticut, so-called from haying been 
printed on blue-tinged paper, rather than 
from the effects they had on those subject 
to them : 

'' No food or lodgings shall be offered 
to a heretic.'' 

** No one shall cross a river on the Sab- 
bath but an authorized clergyman.'' 
(Probably, though, the Jordan was not in- 
cluded in this prohibition.) 

''No one shall travel, cook victuals, 
make beds, sweep houses, cut hair, or 
shave on the Sabbath Day." (There should 
be comfort in the latter detail for Brook- 
lyn barbers.) 

'' No one shall eat mince pies, dance, 
play cards, or play any instrument of 
music, except the drum, trumpet, or jews- 
harp." It is a question worthy of con- 
sideration whether or not the destruction 
of Thanksgiving by the first clause was 
atoned for through the preservation of 
Spring by the last 

Ancient criminal law in England was 
far more wicked than the evils against 
which it was directed. Indeed, up to the 
beginning of this century its provisions 
were ''savage almost beyond belief," to 
use the words of an eminent Judge, who 
found satisfaction in enforcing them. In 
the report of a State trial, it is said : 
" First came the execution, then the in- 
vestigation, and last of all, or rather not 
at all, the accusation." Nor was this 
presumption of guilt uncommon; the 
accused was not allowed to speak, nor 
could his counsel speak for him. The 
theory of the law was that the Judge rep- 



resented the interests of the prisoner — a 
fair paraphrase of asking for bread and 
getting a stone. Hundreds upon hundreds 
of felonies were punishable by death. It 
is related that Bentham counted the words 
in one sentence of an act of Parliament^ 
enumerating capital crimes, and found that 
tbey were sufficient in number to make 
up a three-volume novel, to say nothing 
of the superabundance of horrors that 
they could furnish for its plot. Black- 
stone denies that the English courts per- 
mitted torturing ; but this statement is 
more patriotic than veracious. At leasts 
it may be asserted that they winked at it, 
and that the collection of blood-curdling 
machines in the Tower were by no means 
curiosities to malefactors. It was not un- 
til 1790 that burning alive as a punish- 
ment of treason was abolished. Women, 
by the way, committed a species of treason 
when they murdered their husbands, and 
were burned alive for that Blackstone 
excuses the custom by saying that it was 
" Out of regard for the decency due the 
sex." One naturally recalls Ko-ko and his 
boiling oil in this connection. 

Boiling alive, by the way, was the pun- 
ishment prescribed for poisoning. Nor is 
this to be wondered at when one considers 
how commonplace an event was a hanging. 
During one year in the reign of Henry 
VIII. 2,000 thieves were hanged, while in 
1785 in London alone 97 persons were 
similarly executed for shoplifting. Of 
course, some regard had to be paid for the 
dignity of a crime so far more atrocious I 
Lord Ferrers, who committed a most 
cowardly and brutal murder, thought it 
was against the privilege of his order that 
he should be hanged, and therefore prayed 
the courts that he might be beheaded a la 
Oharlesl. at WhitehaU. This petition 
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with fhe coneemm that th« £rtd 
rope in his cue ahovld be sOkeD. Where- 
by certain good hemp was M^ed from 
ignominy. 

When a criminal refnaed to plead, he 
was pressed to death — a strsnge way of 
getting an expreasion from him. The last 
instance of this mode ofponishing obdn* 
ncj ocenrred in Sossez in 1785. The 
condemned was laid on hia back and a 
plank placed over him. On this one-hnn- 
dred-poond weights were SQCoesBiTely set» 
with interrals for yielding. Finally the 
executioner jomped on top, and, bdng a 
heaTy man, conclasiTely settled the ques- 
tion. In our modem courts defendants 
are more apt to be talked to death I More 
allowance was shown for a criminal ap- 
prehended for breaking jail. In an or- 
dinary case this was a felony, but with 
this merciful proTiso : ''If the prison 
was on fire, not so ; for he is not to be 
hanged because he would not stay to be 
burned." 

Grotesque punishment was not uncmn- 
mon. A frequent sentence for some triTial 
misdemeanor was that the defendant 
should ride aroond Westminster Hall with 
his face to the horse's taiL Scolding wiyes 
were ducked in a miry pond, being set on 
the end of a contriTance something like 
unto the sweep of an old-fashioned welL 
Brawlers were placed in the stocks. The 
real point of all these exposores was the 
abuse that the unfortunate was sure to re- 
ceive from the populace. Bull-baiting 
was tame in comparison. There were 
grotesque pleas in abatement, too, as when 
a defendant offered to maintain his in- 
nocence throQgh the ordeal of battle. The 
mediflBval costom actually remained in 
fall force on the statute books until the 
reign of George III., and then only was 



swqit away through the following noto- 
rious scai^al : A man named Thornton 
murdered his sweetheart, Mary Ashford. 
There was a feilnre of proof, and he was 
acquitted. Under what was then known 
as ** An appeal of murder," her brother 
obtained a new triaL Whereupon Thorn- 
ton plead as follows : ''Not guilty, and I 
am ready to defend the ssbm with my 
body ;" and taking offhisgloTe, he threw 
it on the court-room floor. Now the 
murdered girPs brother was a weak, puny 
man, while Thornton was a giant; so 
there could be no reas onable doubt, mir- 
acles being excluded, as to what would be 
the result of a conflict between them. The 
Judges deliberated, but finaDy had to an- 
nounce that the plea was legally suffidoit. 
Whereupon Ashford's lawyer withdrew 
the appeal, and Thornton went soot-free. 

The severity of ponishment was not 
universsl in the olden time. For centuries 
prior to the Baformation the custom of 
" Benefit of Clergy " had been recognised, 
founded on die Biblical verae : "Touch 
not Mine anointed and do My prophets 
no harm.*' This is a very creditable in- 
stance, by the way, of the fedUty with 
which the devil can quote Scriptore. Un- 
der it a dissolote monk, when accosed and 
convicted of crime, had merely to plead 
his ecclesiastical exemption to be released. 
His Saperior was usually sent for and 
asked thisquestion : " L^tutOlericus?^ 
Of course, the answer always was "Legit." 
After a while this privil^ie was extended 
to sll who could read ; and then, as learn- 
ing became more common, it was granted 
once only, the culprit receiving a brand 
on the hand to expose him in case of a 
second offence. As this precaution was 
generally taken with a cold iron it was not 
over-eflBcacioos. 
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The expression going through ''fire and 
water '' is a reminder of another old legal 
castom : the testing of gnilt or innoeence 
through ordeal. In the time of the Plantag- 
enets this recourse was common ; and 
many are the instances of those who yin« 
dioated themselves by walking bare-footed 
oyer heated plowshares, by swallowing an 
incredible amount of water, or by emerg- 
ing, though helpless and bound, from 
the deep. A trace of this choice of evils 
can be still found in the plea, ^' By God 
and my country,*' which is a corruption 
of the ancient form, '' By God or my 
country.'' Sometimes where the accused 
managed to break away and to escape he 
was hanged in effigy. This childish re- 
venge was more prevalent in Latin lands, 
though its presence in England is still 
proved by the annual burning of Guy 
Fawkes. 

It is a fact, but little known, that in 
the time of Elizabeth criminals were con- 
demned to the galleys. The roughness of 
the surrounding seas however prevented 
the custom from growing, and it seems to 
have been overlooked by romance writers. 
This is not so with the law forbidding the 
drawing of swords within the precincts of 
the King's Palace as readers of Ainsworth, 
James, and Scott can attest. The penalty 
for this infraction was the cutting off of the 
culprit's right hand, and all the hideous 
formalities are accurately described in 
" The Fortunes of Nigel " by the malicious 
Scotch Knight to that rather nnheroic 
hero. Nor was mutilation confined to liv- 
ing bodies. The corpse of a suicide was 
transfixed with staves and then buried at 
the crossroads. And it is but little over a 
century ago that the heads of traitors were 
blackening over Temple Bar. 

In the New World, too, drastic punish- 
ments were prescribed, though the in- 



creasing sentiments of freedom soon ameli- 
orated them. In 1665 the Grand Jniy 
presented the town of Wells, Me., for not 
having provided a pair of stocks, a cage, 
and a ducking stool. In Massachusetts 
witches were burned, women were driven 
naked through the streets for non-con- 
formity, and contumacious defendants 
pressed to death, as is shown in Miss Wil- 
kin's little play. The procedure set forth 
in '' The Scarlet Letter " is founded strictly 
on fact, except that the letter could be of 
any color distinct from that of the vestnre. 
In New York the negroes convicted of 
plotting to destroy the city were burned 
alive. Criminals were sold into slavery in 
most of the colonies. An instance of how 
indurated people were to the rule of Draco 
is the case of the burglar in New Jersey, 
who, in 1786, when sentenced to five years' 
penal servitude under a new law, begged 
piteously that he might be punished under 
the former statute. Its penalty was death 
by hanging. 

Oonnecticut, by the way, seems to have 
attained the highest eminence for harsh 
and unreasonable laws, and yet the follow- 
ing enacted in New Jersey can hardly be 
surpassed : '^ All women of whatever age, 
rank, profession, or degree, whether vir- 
gins, maids, or widows, who shall after 
this act impose upon, seduce or betray in- 
to matrimony any of his Majesty's subjects 
by virtue of scents, cosmetics, washes, 
paints, artificial teeth, false hair, or high- 
heeled shoes, shall incur the penalties of 
the law now in force against witchcraft." 

But all such abuses of judicial and legis- 
lative powers were abolished in this coun- 
try long before they were even modified in 
England. They were exotics brought from 
that land, and soon found our soil too 
vigorous, and our air too clear and brisk 
for their nurture. In the Dutch settle- 
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mentB they neyer caaght root In general, 
it may be said that the chief fault with 
American laws is the carelessness with 
which they have been passed. Their od- 
dities are comic rather than tragic. Nor 
are these all ancient. For instance, in 
the Revised Statutes of Indiana (1887) 
regarding the unlawful crossing of rail- 
road tracks there is the provision that ^* if 
any person shall be injured or killed by 
reason of such crossings he shall be im- 
prisoned in the State prison for not more 
than fourteen, nor less than two years.'' 
This recalls the Irish Statute Book, which 
begins : '^ An act that the King's officers 
may travel by sea from one place to 
another within the land of Ireland." So, 
too, there is a Nebraska statute, which 
makes it ** unlawful for any person to fire 
off any pistol, revolver, shotgun, etc., on 
the highways, except to destroy some wild 
ferocious beast, or an officer in the dis- 
charge of his duty." Where lawmakers 
are untrained, much ridiculous legislation 
must be expected. But the limbo of dead- 
letter laws is limitless, and it is a matter 
worthy of pride that even the vast majority 
of these are humane. 



There is a strong fiMcination about an- 
cient law reports. Within them is con- 
tained history impartial and unexpurgated. 
As a source of romance they are inex- 
haustible. Abductions, duels, treasonable 
plots occur and xecur without headlines 
or italics. They furnish the material 
without the thrill, the body divorced from 
the soul. Often the text, like that of a 
merchant's letter, must be translated ; but 
then, similarly, its business is at once 
manifest Even the tales and puzsles of 
childhood are often found to have been 
facts in their origin; and Bluebeard is 
proved a reality, and that amazing prob- 
lem of a penny for the first horseshoe 
nail and so on in arithmetical progres- 
sion, a question that had to be equitably 
settled by a judge. Human nature is de- 
lineated without blur or shading, and with 
all that aocuracy which Hawthorne aa- 
cribes to the sunlight in the ** House of 
the Seven Gables." And though one it 
often put to shame, yet, even as the unde- 
vout astronomer is mad, so one must be 
insensate who cannot divine, within the 
steady progress of the human race. — Jf&w 
York Times. 
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NOTICE. 

Prayer-meetings of the Young Men's Christian 
Association of the New York Law School, held 
in the small lecture room, every Wednesday at 
12.50 P. M. All are invited. 

The limitations of comity among na- 
tions, and how it operates, are illustrated 
in the Husted Bill, passed by the Legisla- 
ture of this State, and signed by Gov. 
Morton on Febmary 17th. This bill 
requires the Superintendent of Insurance 
to refuse to issue licenses to insurance 
companies of such countries as have, by 



restriction, shut out New York State life 
insurance companies, to do business in the 
State, and to revoke the licenses of such 
companies now doing business here. The 
bill was introduced at the instance of the 
Bquitable Assurance Company, the New 
York Life, and the Mutual Life Insurance 
Oompanies, the largest American com- 
panies, as a retaliatory measure against 
the Prussian Gtovemment, which, it was 
claimed, had practically excluded the 
American companies. Before the bill 
was introduced, influence was brought to 
bear at Washington to afford protection 
to the American companies. That failed, 
and the matter was relegated to the several 
States. The insuranoe companies in 
several States bestirred themselves, and 
New York is the flrst to act. 

And this is how comity operates, as 
Ck>v. Morton explains in the following 
memorandum, which he filed when he 
signed the bill : 

''The immediate occasion of the pas- 
sage of this bill is said to be the difficulties 
or obstructions encountered by several 
New York life insurance companies in 
transacting their business in a certain 
foreign country; and it is alleged, and 
not denied, that these companies had 
complied, or offered to comply, with the 
demands made upon them ; but that, not- 
withstanding this compliance, they were 
arbitrarily excluded and prohibited from 
transacting business in that country. They 
had been, for several years, engaged in 
business there, and it is not claimed that 
they had failed to comply with any of the 
requirements imposed upon them by the 
Oovernment of that country. Their ex- 
clusion, under the circumstances, seems 
to justify some action by the Legislature, 
and this bill was prepared for the purpose 
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of providing means to enable the inanrance 
department to properly protect our home 
corporations^ by requiring the snperin- 
tendent to exclude foreign corporations 
from the priyilege of transacting business 
here^ when the like priyilege is denied to 
our companies desiring to transact busi- 
ness in a foreign country. While retalia- 
tory legislation is not usually to be com- 
mended, it should be enacted for purposes 
of self-defence and the protection of our 
business in this State, wheneyer it appears 
that any other State or country is unwill- 
ing to accord to our citizens reasonable 
reciprocal priyileges within its dominions. 
It seems only reasonable that foreign 
corporations should not be permitted to 
do business here, when the Goyemment 
under which they are organized denies, 
to our corporations, like priyileges. To 
take no notice of the exclusion of our 
companies, under the circumstances in- 
dicated, would imply lack of patriotism 
and self-respect on the part of our people. 
The Legislature has seen fit, by the yote 
of a large majority, to giye this matter 
attention by the passage of this bill, and 
this exercise of legislative judgment is, 
I think, proper, and should be approved.^' 

JuDGB Bbbkmak, of the Supreme 
Court, had Lewis L. Delafield appear, on 
February 28th, as counsel for Mrs. Lillian 
Isaacs in an action for absolute divorce, 
brought against her by her husband, 
Henry. The case came to trial unde- 
fended. The judge suspected collusion, 
and summoned Mrs. Isaacs. She said she 
could not afford to employ counsel, and 
Mr. Delafield was appointed to defend her 
interests. It is said that this is a prelude 
to proposed legislation, and that a bill is 
now being prepared for the appointment 



of an officer who shall look after divorce 
suits. In appointing Mr. Delafield, Judge 
Beekman said : 

'^ I have, on a former occasion, expressed 
an opinion that many of these divorce 
suits were the result of collusion, while 
others were brought in order to obtain 
divorces which should not be granted. I 
also said that I thought an official should 
be appointed here, who would act as does 
the queen's proctor in England, and 
intervene in cases where collusion or 
illegality is suspected. Since I have sat 
here, I have had a great many fishy cases 
before me, of which this is one, and in 
order that justice might be done, I 
appointed Mr. Delafield when I saw that 
Mrs. Isaacs could not employ counsel. 
While doing so, he practically represents 
the Oourt, and is, so to speak, an American 
queen's proctor.' 
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BOOK REVIEWS. 

OOKMEKTABIBS ON THE GonrsTITUTIOK OF 

THB Unitbd States. Volume I. By 
Roger Foster, of the New York Bar. 
Boston Book Co., Boston, Mass. 

This is the first volume (which is to be 
followed by two others) of an elaborate 
treatise upon the United States Constitu- 
tion. No extended general work upon 
this subject has been written since the 
publication of Judge Story's famous trea- 
tise, about sixty years ago. Modern 
researches into the constitutional history 
of England and the United States have 
been prosecuted with so much diligence 
and thoroughness, and the results thus 
attained have been so valuable, that the 
occasion was ripe for an author who might 
traverse again the field which Judge Story 
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OTBrpassed. The adjndioationB of the 
United States Supreme Court and of the 
other Federal and State tribunals upon 
questions of constitutional construction 
have, in the intenrening period, been rery 
numerous^ and many of them have been 
of the highest importance, affecting not 
only the minor duties of officers of the 
goyemment and the affairs of citisens, 
but the relative powers and functions of 
the several departments of government 
and the measure of power and control 
which the Federal authorities may exer- 
cise in the several States. 

Mr. Foster has planned out his treatise 
on broad and generous lines, so as to 
include within its scope all these modem 
researches and developments. This first 
volume gives earnest of what the work 
will be as a whole. After a general account 
of the history of events leading to the 
adoption of the Constitution, and an 
explanation of the meaning of the various 
parts of the Preamble, the author then 
passes to a discussion of the theories of 
Secession and Nullification, with a survey 
of the arguments by which the advocates 
and the opponents of these doctrines 
supported their views. The subject of 
Beconstruction, or the restoration of the 
Southern States after the civil war to 
their places in the Union, receives much 
attention; and the plans which were 
mooted, and the plans which ultimately 
were adopted, to accomplish this result 
are presented to the reader in a clear and 
comprehensive survey, together with an 
account of the troublous times which these 
clashing projects brought about 

Other topics considered at length in 
this volume are Taxation (including the 
subject of apportionment and direct taxes, 
as Ulustrated especially by the history of 



the Income Tax) ; the right of Snflhige ; 
the relative powers of the President, the 
Judiciary, and Congress; and the subject 
of Impeachments. This last topic is oon- 
sidered at great length, occupying fully 
two hundred pages. The history of all 
the important impeachment trials in this 
countxy, both under the Federal laws and 
the laws of the States, are given at length, 
and the rules of law pertaining to this 
subject are intermingled with vivid por- 
trayals of the leading figures who took 
part in these trials, whether as prosecutors 
or prosecuted, so as to make the account 
a lively and entertaining one. 

The book has little resemblance to the 
ordinary dry legal treatise which is written 
upon questions of this kind. Mr. Foster 
has cultivated a livdy and interesting 
style, so that his pages make easy and 
attractive reading. Descriptions of noted 
actors in stirring scenes, extracts from 
their speeches, the recital of exciting his- 
torical events — as, for example, those 
which accompanied the impeachment of 
President Johnson — the setting forth in 
dear outline of the great controversies 
that have agitated the nation, make the 
book one that will be found of great in- 
terest to the general reader as well as to 
the lawyer and the statesman. It is not 
by any means, however, a mere popular 
and discursive treatise, but its history and 
its law seem amply based on full knowl- 
edge and research. 

One statement seems unusually impres- 
sive in the present state of our national 
affairs. On page 850 Mr. Foster writes: 
"In the Spanish- American so-called re- 
publics, where suffrage is nominally uni- 
versal, by means of suspensions of the 
constitution and the declaration of states 
of siege, the maintenance of soldiers at 
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the polls, and manipnlation of the oonnt, 
the cut of the ballot is an idle ceremony, 
and the real goTernment a military des- 
potism." This may be commended to the 
*' Jingoes" on the Veneznelan question. 

The paper, printing and binding of the 
book merit high praise. The yolume is a 
handsome one. We hare only noticed one 
misprint; this is on page 829, where, in 
note 27, ^' reserved " should be ** reversed." 

Thb Works of Jambs Wilsok, LL.D. 
(2 Tolnmes. ) Bdited by James DeWitt 
Andrews. Oallaghan ft Go., Ohioago, 
Ul. 

James Wilson, who was a member of 
the convention that framed the United 
States Oonstitntion, and afterwards an 
Associate Justice of the United States 
Supreme Court, has been extolled by 
recent writers upon our constitutional 
history as ** one of the ablest and wisest 
of the men who sat in the convention," 
and as ''one of the greatest jurists this 
country has ever known." His fame 
seemed for a long time to have been over- 
shadowed by the greater celebrity of Wash- 
ington, Madison, Hamilton, Franklin and 
the other great leaders of the constitu- 
tional convention ; but in recent times it 
has been revived, largely through the 
labors and writings of students into our 



early history, and has begun to 
again as with a new lustre. This republi- 
cation of his Works is doubtless due to 
this revived interest in his career and his 
writings. 

In 1790 he was appointed to a law pro- 
fessorship in the College of Philadelphia. 
The larger part of his Works consists of 
the lectures which he delivered, upon all 
the general topics of a law course, before 
the classes of this college. In addition, 
however, these volumes contain several 
of his addresses upon important themes. 
One of these speeches is of great historical 
consequence, since it was delivered to in- 
duce Pennsylvania to ratify the United 
States Constitution, after this had been 
submitted to the states for their adop- 
tion. Modem historians are practically 
agreed that this speech gained the vote of 
Pennsylvania for the new government 

All these lectures and addresses show 
Mr. Wilson to ha^e been a man of the 
widest range of learning, a vigorous rea- 
soner, an independent thinker, a contro- 
versialist of great force and sagacity, and 
a statesman of broad views and wise pre- 
visions. 

To all students of our constitutional 
history and of fundamental legal princi- 
ples, these volumes may be recommended 
as of great interest and value. 
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The Judge of a Western courts in order 
to secure a safer and more ciyilized con- 
dition of affairs in the conrt-room, asked 
the twelye jurymen and the ten attorneys 
present to place their pistols in a pile in 
the comer of the room ; but there seemed 
to be some hesitancy in complying with 
the request, and the Judge insisted. 

" If your Honor will put his down first," 
suggested the foreman of the jury, ''I 
guess the balance of us will f oiler suit." 

** Certainly, gents," replied his Honor, 
and laid his gun down in the comer. 

In a few minutes all the others had done 
the same, excepting the Sheriff and his 
deputy, who were not included, and twenty- 
three pistols were reposing peacefully on 
the floor. 

" Now, gents," said his Honor, suddenly 
whipping out a gun, *' the first man that 
goes near that pile gits it in the neck." 

In an instant every man^s hand went to 
his other hip-pocket ; and, as his Honor 
dived behind the desk, twenl^-two bullets 
went through the window back of where 
he had been sitting, and twenty-two men 
were waiting for him to stick his head up. 
But he did nothing so rash. 

« Put up them guns 1 " he yelled ; ** put 

up them guns, or I'll fine every one 

of you for contempt of court 1" — It. F. 
Sun. 

Law IK Texas. — Governor Culberson, 
of Texas, thus explains how he entered 
politics, and obtained his first office, that 
of Attorney-General : 

''I had been practicing law," he says, 
** and thought I had made about enough 
reputation to justify branching out I 



did not expect to be nominated, bat I 
thought it would be a good introduction 
to start with a race for the Attorney- 
Generalship. George Olark, one of the 
ablest lawyers in the country, was my 
opponent. He was placed in nomination 
by a brilliant speech, while my friend, 
who proposed my name, neglected to men- 
tion my legal attainments. It looked dark 
for me, when a man from the Panhandle 
arose and said : 

'' ' Mr. Speaker, they say Clark's a great 
lawyer. I come with proxies from my 
end of the State all in my pocket, an' was 
notified to vote for Clark. But I know 
no one had any idee he was a lawyer. This 
State has been hogswaddled by the lawyers 
till she's so pore you can't sell enough cot- 
ton to pay for the cattle the cactus kills, 
all on account of the lawyers and the rail- 
roads that keeps 'em up. I hope we won't 
put in any lawyer, and I'm for Culberson. 
Nobody's ever accused him of being a 
lawyer.' 

'' That speech resulted in my nomina- 
tion." — Lancaster Law Review. 

A BiKoiKG contract by offer and accept- 
ance through letters and telegrams is held 
in Sanders t;. Pottlitzer Bros. Fruit Co. 
(K. Y. ) (29 L. B. A., 431) to be established, 
although there is an understanding that 
the agreement shall be expressed in a 
formal writing, which one of the parties 
afterward refuses to sign without material 
modifications. The sufficiency of such 
offer and acceptance, without execution 
of a contemplated formal instrument, is 
the subject of the annotation to the case, 
which shows that the decisions generally 
support the same doctrine. 
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Tn loan of a pdnting for a 
exhibition at a fair is a bailment, the effeot 
of whiehi in respect to the liability of the 
bailee for loss of the painting, is disonssed 
in Prinoe v. Alabama State Fair (Ala.) 
(28 L. B. A., 716), where the degree of 
oare is said to depend on the nature and 
Talne of the thing bailed and its liability 
to loss or injury. 

Thb Board of Regents of the Uniyersiiy 
of Kansas is held to be snob a corporation 
as is subject to the control of the court 
in quo warrafUo proceedings. State, &x 
rsl. Little, i;. Board of Regents (Kan.) 
(29 L. B. A., 378). The court in this 
ease ousts the board from the exercise of 
the assumed power to compel the payment 
of a library fee by students in the Uniyer- 
aity as a condition of using the library. 
With the case is a note on the nature of 
incorporated institutions belonging to the 
State. 

A STATUTB authorizing attorneys' fees 
to be taxed as costs in actions for wages is 
held, in Hocking Valley Goal Go. t;. Bosser 
(Ohio) (29 L. B. A., 886), to be unconsti- 
tational, on the ground that it denies to 
employers the equal protection of the 
laws in making an honest but unsuccess- 
ful defence. 

A OONTBAOT to giYC all the traffic of cer- 
tain mines and furnaces, and of a railroad 
to be constructed therefrom, to another 
and connecting railroad which furnishes 
aid to develop the business, is held valid 
in Bald Bagle Valley B. Go. t;. Nittany 
VaUey B. Go. (Pa.) (29 L. B. A., 423), 
although the constitution requires rail- 
roads to carry each others' traffic without 
discrimination, and prohibits discrimina- 
tion in transportation for individuals, and 



also prohibits the consolidation of parallel 
and competing roads. 

Attaohmiht of a non-residenf s shares 
of stock in a foreign corporation, in a State 
where the corporation is doing business, 
although its officers are also in that State, 
is held in Ireland v. Globe Milling ft B. 
Go. (B. I.) (29 L. B. A., 429) to be invalid, 
as the situs of the stock is at the domicile 
of the corporation only. 

Ak oral agreement to give a pass to a 
man and his family for ten years, and stop 
trains for them, is sustained in Weatherby, 
M. W. ft N. W. B. Go. V. Wood (Tex.) 
(28 L. B. A., 626), on the ground that it 
might be performed within one year in 
case each member of the family should 
die, and therefore was saved from the 
statute of frauds. 

A JUDGMBKT against a railroad com- 
pany is held in Stewart t;. Wheeling ft L. 
E. B. Go. (Ohio) (29 L. B. A., 438) to be 
a lien on the property, but not enforce- 
able by execution against a part of the 
property which is necessary to carry on 
the business, but only by a bill in equity 
to which all persons in interest are made 
parties, and in which the whole of the 
property is subjected to sale. 

Thb theory that the marriage relation 
is a res existing in a State where only one 
of the parties resides, so as to give juris- 
diction to dissolve the marriage and bind 
the absent party, is most vigorously at- 
tacked and emphatically denied in the 
case of McGreery v. Davis (S. G.) (28 L. 
B. A., 656), where the authorities on this 
subject are reviewed at great length and 
with much ability. 
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A TOUKG lawyer was one day traveling 
to Washington with a gentleman who had 
won a distingniBbed name in the legal 
profession by reason of his keen percep- 
tion and shrewd judgment. The younger 
man endeavored to lead the other into a 
conversation^ by which he hoped to acquire 
some useful information, and good advice ; 
but the wary lawyer was too much for 
him, and withstood all the attempts to 
draw him out. 

Finally the ambitious young lawyer 

said : " Mr. , what do you consider 

the secret of your success P '' The winner 
of many a diflScult legal contest had a 
twinkle in his eye when he answered: '' If 
you will agree to pay my expenses at 
Washington I will tell you." The youth- 
ful advocate agreed; they shook hands 
upon it, and the lawyer said : ^' I deny 
everything and insist upon proof.'' 

At Washington the two lawyers stopped 
at an expensive hotel, and the older pro- 
fessional man enjoyed all the luxuries his 
heart could desire. When they were 
about to leave the Capitol city, the lawyer, 
who had spared no expense, was presented 
by the landlord with his bill. He looked 
at it, smiled, and handed it to his young 
friend, who as promptly returned it. 
'' Why, what do you mean ? Didn't yon 
promise to pay my expenses at Washing- 
ton P" The guileless youth replied : '' I 
deny everything and insist upon proof.'' 

In a certain Western town, a man was 
arrested while administering a sound 
thrashing to an unfriendly neighbor. 
When he was brought into court, the 
judge heard the charge and fined him five 
dollars. The prisoner offered a ten-dollar 
bill, but the judge was unable to change it. 
'^Thafs all right, judge," said the pris- 



oner; ''you keep it, and I'll take the 
worth of it out of him." And the man 
went out to look for his unfriendly 
neighbor. 

Eysn as early as 1762, it seems, the 
Oonnecticut Yankees had got themselves 
disliked ; for Lewis Morris, the fiither of 
GK)uverneur Morris, says this of them in 
his will, probated in that year : 

** It is my desire that my son, Gtouver- 
neur Morris, may have the best education 
that is to be had in England or America^ 
but my Express Will and Directions are 
that he be never sent for that purpose to 
the Oolony of Oonnecticut, lest he shoald 
imbibe in his youth that low craft and 
cunning so incident to the people of that 
country, which is so interwovm in their 
constitutions that all their art cannot 
disguise it from the world, tho' many of 
them, under the sanctified Ghurb of Be- 
ligion, have endeavoured to Impose them- 
selves on the World for honest men." 

What constitutes a public corporation 
is considered, in Lane t;. Minn. State 
Agric. Soc. (Minn.) (29 L. B. A., 708), 
which denies that the State Agricultural 
Society is of this character so far as to be 
exempt from liability for its negligence ; 
while in Washington Home i;. Chicago 
(167 m., 414, 29 L. B. A., 798), it is held 
that this public character does not exist 
in case of a corporation composed of pri- 
vate individuals, which is not restrained 
by law from conducting business for 
private benefit, although it is in fact a 
charity. Therefore, it is held incapable of 
taking a donation of license fees from the 
city under the constitutional prohibition 
against municipal donations to private 
corporations. 
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OoMPBLLiNG a person to discloBe his 
poflsession of any property in his hands be- 
longing to a decedent's estate, or his 
knowledge of any snch property, on 
penalty of imprisonment for refusal, is 
held, in Levy v* Superior Oonrt of San 
Frsndsco (106 Oal., 600, 29 L. B. A., 811), 
to be lawful in a remedial, as distinguished 
from a penal, proceeding ; and this is held 
not to infringe theconstitutionalprotection 
against unreasonable searches and seizures 
or making one a witness against himsell 
With the case in 29 L. B. A., 811, is an 
extended review of the authorities upon 
the constitutional protection against being 
compelled to furnish eyidence for use 
against one's self in a ciyil case. 

A ooxM OK carrier who does not know 
or haye good reason to know that barrels 
receiyed by him for shipment contain short 
lobsters is held, in State t;. Sweet (Me.) 
(*^9 L. B. A., 714), to be not liable for re- 
ceiying them, under a statute making it 
unlawful to catch or possess for any pur- 



pose lobsters less than 10^ inches long, 
between certain dates specified. It was 
proyed that there were 1,924 of these 
lobsters, and the chief justice in his opinion 
asks how long it would haye taken the 
express employees to measure them '' by 
taking the length of the back of the lob- 
sters measured firom the bone of the nose 
to the end of the bone of the middle flip- 
per of the tail, the length to be taken with 
the lobster extended on its back to its 
natural length." 

Thb right of a passenger to stop oyer, 
giyen by the Oalifomia Statute, is con- 
sfcrued, in Bobinson v. Southern Pac. B. 
Go. (28 L. B. A., 773), to apply to a stop- 
oyer at the junction of a ferry and a rail- 
road, and to giye the passenger the option 
as to the place, where there were two or 
more regular stopping-places in the same 
city, although at one of them there was no 
station-house. With the case is a note 
presenting the other decisions on the right 
of passengers to stop oyer. 
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SERVICE CONTRACTS OP ENTIRETY. 



BY JAMBS S. LAWSON. 



When a oontraot is such that full per- 
formance is a condition precedent to the 
right to receive the stipulated considera- 
tion, the contract is considered one of 
entirety. An example of snch a contract 
wonld be an agreement between A and B, 
whereby A shall do a certain kind of work 
for B for one year, and B shall pay A 
therefor one thousand dollars. By the 
terms of this contract A must fulfill his 
part of the contract before he is entitled 
to any portion of the one thousand dollars. 
Although this seems to be unfair, yet, as 
courts permit men to arrange the terms 
of their contracts with absolute freedom, 
they cannot change the nature of a con- 
tract which was freely and intentionally 
entered into, as each party must be con- 
sidered to have been aware of his rights 
and liabilities when he bound himself to 
the contract. However, ** If the part to 
be performed by one party consists of 
several and distinct items, and the price 
to be paid by the other is apportioned to 
each item to be performed, or is left to be 
implied by law, such a contract will gen- 
erally be held to be severable; . . • but 
if the consideration to be paid is single 
and eutire, the contract must be held to 
be entire, although the subject of the 
contract may consist of several distinct 



and wholly independent items'' (Parsons 
on Contracts, vol. ii., pages 617-519; Oil 
Co. V. Brewer, 66 Pa. St., 861 ; Bugg v. 
Moore, 110 Pa. Si, 286; 1 AtL Sep., 
820). 

The rights and liabilities of the parties 
to an entire contract vary according to 
which party is at fault. If , in a contract 
of service, the employer discharges the 
servant without cause before the expiration 
of the contract period, the servant may 
treat the contract as rescinded, and bring 
an action against the master to recover 
the amount of wages he is entitled to, for 
services actually rendered ; or he may sue 
for damages for the breach of the contract. 
And in this action he may recover any 
amount due him for his services, and, in 
addition, compensation for the damages 
sustained by the further breach of the 
contract in wrongfully discharging him 
(Bichardson t;. Bagle Works, 78 Ind., 422 ; 
Howard v. Daly, 61 K. Y., 362). Another 
view is, that the plaintiff may wait until 
the expiration of the contract period, and 
then sue for the amount fixed in the con- 
tract, which will, prima fadSy be taken 
as stipulated damages (Adams Express Co. 
V. Egbert, 12 Casey, 860 ; Bichardson v. 
Miltigh, 2 Bingham, 229). 

''It is a well-settled principle of law 
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that he^ who prevents a thing from being 
done, shall not avail himself of the non- 
perfonnanoe which he himself has ooca- 
sioned^' (Addison on Oontracts, 1121). 
This leads us to the view held by Massa- 
ohasettSy which goes farther than all the 
others: allowing the servant to recover 
the whole amount mentioned in the con- 
tract, even if the action is brought prior 
to the expiration of the contract period. 
The court (in 168 Mass., which is the 
latest decision on the subject) said : *' The 
liability to have his damages so assessed, 
after he has broken his contract, is one 
which the defendant must be taken to 
ha^e considered when he wrongfully dis- 
charged the plaintiff; and if he did not 
wish to be subjected to it, he should have 
kept his agreement.'' 

The latest case in New York on this 
subject is that of Bassett v. French (10 
Misc., 672), where Judge Pryor, in the 
Oourt of Common Pleas, in deciding that 
the plaintiff could recover damages only 
up to the time of the trial, when the 
action is brought before the expiration 
of the contract period, said: ''The plain- 
tiff had the option to sue either immedi- 
ately on the renunciation of the contract 
by the defendant, or to await the expira- 
tion of the stipulated period of service. 
In the latter case he could clearly recover 
damages equivalent in amount to the 
salary for the entire term of service." 
This does not seem to be a very equitable 
rule, to compel the plaintiff to wait until 
the completion of the agreed period, when 
the cause of action has already accrued, 
and when the plaintiff may be in such 
circumstances as to render it impossible 
for him either to get other employment 
of a similar nature or to wait until such 
time. And so the decision of the New 



York Oourt of Appeals — ^to which court 
the case has been appealed — wiU be awaited 
with interest, as it will be practically the 
first time that they have decided such a 
case, and hence the decision will form a 
precedent. 

In King v. Steiren (44 Pa. St, 99) 
Judge Hampton rendered the opinion: 
'' It has frequently been held that a tender 
of performance is equivalent to actual 
performance. '^ ''There is a difference^" 
he continues, " between personal property 
and labor. The former will always find 
a purchaser in the market; but not bo 
with the latter, and especially is this true 
of scientific or professional labor. A 
man of this class may go unemployed for 
many months, notwithstanding the most 
untiring efforts to procure a place. But 
was the plaintiff bound to make any 
efforts to procure a place, and if so, upon 
what principle? He was in no fault, 
having done all he agreed to do; by 
tendering his services, he might well rest 
upon his contract and await the order 
of the defendants, who, notwithstanding 
their refusal at first, might change their 
minds and receive him into their service. 
It was not, therefore, incumbent on the 
plaintiff to prove more to entitle him to 
recover the amount agreed on.'' 

In the preceding cases the master had 
discharged the servant without caose^ 
after the term of the contract had begun. 
But almost similar rules prevail when 
the contract is broken prior to the time 
of the commencement of the service, or 
when it is impliedly broken by some act 
on the part of the employer inconsistent 
with the carrying out of the agreed con- 
tract. The leading case in England of 
this nature is Hochster v. De La Tour. 
The facts of this case were, that the de- 
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fendant engaged plaintiff as a coarier for 
three months, from Jnne 1st to September 
Isty 1862. Some time previous to June Ist, 
the defendant wholly refused to employ 
the plaintiff in the capacity agreed upon. 
The plaintiff brought this action on May 
23d, 1852 ; and it was held that, after the 
refusal of the defendant to employ, the 
plaintiff was entitled to bring the action 
immediately, and was not bound to wait 
until after the day agreed upon for the com- 
mencement of performance had arriyed. 
Lord Campbell, in deliyering the judg- 
ment of the court, said: ''When there is 
a contract to do an act on a future day, 
there is a relation constituted between the 
parties in the meantime by the contract, 
and that they impliedly promise that, in 
the meantime, neither will do anything to 
the prejudice of the other inconsistent 
with that relation. As an example: A 
man and woman engage to marry, are 
affianced to one another during the period 
between the time of the engagement and 
the celebration of the marriage. In this 
Tory case of traveler and courier, from the 
day of the hiring till the day when the 
employment was to begin, they were en- 
gaged to each other, and it seems to be a 
breach of an implied contract if either of 
them renounces the engagement. . • . 
The man who wrongfully renounces a 
contract into which he has deliberately 
entered, cannot justly complain if he is 
immediately sued for a compensation in 
damages by the man whom he has injured. 
Whether the plaintiff sues before June 1st 
or September 1st, in either case, the jury, 
in assessing damages, would be justified, 
in looking to all that had happened, or 
was likely to happen, to increase or miti- 
gate the loss of the plaintiff down to the 
day of the trial'' (2 Bl. and Bl., 678). 



This doctrine is now the settled law 6t 
England. 

The leading case of this kind in New 
York State is that of Howard v. Daly 
(61 N. Y.). The facts were these : De- 
fendant sent to Miss Howard a dapli- 
cate contract, one of which she was to 
keep and the other of which she was to 
sign and return to defendant Plaintiff 
signed one, and deposited it in a box used 
for such a purpose at defendant's theatre. 
The contract by its terms engaged Miss 
Howard for the theatrical season, begin- 
ning September 1st and ending July 1st 
of the following year. Before September 
1st plaintiff saw the posters of defendant 
with the names of the company upon 
them, but her name was not there. To 
her complaint concerning this, Daly re- 
plied that he had no contract with her, 
and that he did not receive any agreement 
by her to the terms of the contract. 
After waiting until the completion of the 
contract period, plaintiff brought suit 
for the full contract amount she was to 
receive ; and the court decided that she was 
entitled to the whole amount. Dwight, 0., 
delivered bis usual able and learned opin- 
ion in deciding this case, and sums up the 
authorities on the subject. In the light 
of the judgment of the two above cases, 
we may regard the law as practically set- 
tled on this point. 

But the damages sustained by the serv- 
ant are only prima facie the amount fixed 
in the contract. This amount must be 
reduced by the actual or available earnings 
of the servant during the unexpired por- 
tion of the contract period. The law 
.places a duty on the servant, when so 
discharged, to endeavor, with ordinary 
diligence, to secure other employment of 
the same kind, in order to reduce the 
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damages reooyerable against bis master. 
Heneei if the serrant refuses employment 
of like nature, the amount which he might 
have earned wiU mitigate the damages to 
that extent ( Fuchs v. Eoemer, 107 N. Y., 
529 ; James v. Allen Go., 44 Ohio St., 226 ; 
Harrington v. Oies, 45 Mich., 874). But 
the burden of proof is always upon the 
defendant to prove that the plaintiff might 
haye obtained employment of the same 
kind (10 Misc. [N. Y.], 672). 

We have considered the rights and 
liabilities caused by the breach of the 
contract when the master without cause 
discharges the servant. When, however, 
the servant is at fault, and either leaves 
without cause or is dismissed for a suffi- 
cient cause, the loss falls upon the servant, 
as the author of his own injury. What 
is a sufficient cause is not yet definitely 
settled, but it has been held that an em- 
ployee may be rightfully dismissed before 
the expiration of his term for immoral 
conduct, willfal disobedience of orders, or 
gross incompetence . to perform his duty. 
In Huntington v. Olaffin (38 N. Y., 182) 
the habit of intoxication was held to be a 
sufficient cause. If the servant has been 
dismissed for any of these causes, he for- 
feits his right to the value of the services 
he has rendered under the contract. The 
non-compliance with the terms of the 
contract must not be of a trivial nature, 
however, to render the servant unable to 
receive his due. A good rule is laid down 
in Turner v. Eowenhoven (100 N. Y., 119), 
where the court says: '^ There must be 
something more than a mere breach of a 
slight character during the continuance 
of the time of service, where the contract 
has been substantially performed, as to 
time and its most material parts, to pre- 
vent a recovery by a party of any sum 



provided for by the contract. Ordinarily 
the damages sustained by a failure to 
perform some of the conditions of the 
contract may properly be allowed against 
the full amount claimed ; but, unless the 
failure is substantial, material, and strikes 
at the very essence of the contract, or it 
appears that the parties intended that any 
such violation should render the contract 
of no effect, it cannot defeat a recovery." 

But opposed to the weight of authority 
is the case of Britton v. Turner (6 N. H.^ 
481), in which Judge Parker gives an 
admirable and powerful opinion, that, 
though the servant is in the wrongs and 
either leaves or is discharged before the 
expiration of the contract period, still he 
may recover for the value of the services 
rendered ; and that if the master retains 
the benefit of the servant's services, he 
ought to pay for it, subject, however, to 
be mitigated by any damages which the 
master may have suffered or will suffer by 
such breach. This decision was followed 
by a few States: namely, in 8 la., 106 ; 
4 Ind., 79 ; 11 Neb., 209 ; 95 N. 0., 98. 

It was decided (in 71 Miss., 281), that, 
when a contract of entirety of this nature 
has been broken, the guilty party can have 
no recovery. *' For he cannot recover on 
the special contract, because he himself 
had not performed it; nor upon a quantum 
m$ruit, because of the existence of a special 
contract.'^ 

Sometimes the defence is raised, by the 
master, of the inefficiency, the lack of 
skill, on the part of the employee. But 
the courts have no hesitancy in laying 
down, that the true standard or test of 
efficiency is that possessed by those of 
ordinary skill, competency and standing 
in the particular trade or business for 
which they are employed (Baltimore Base 
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Ball Olab ft Bxhibition Go. v. JPiokett, 
28 Atl. Bep., 279). The Sapreme Ooart 
of PenDBylyania decides, in oaseB of this 
sort, '' that the employee must be under- 
stood to haye engaged to use a degree of 
diligence and attention and skill adequate 
to the performance of his undertaking. 
' Ordinary skill ' means that degree which 
men engaged in that particular art usually 
employ, not that which belongs to a few 
men only of extraordinary endowments 
and capacities " ( Waugh v. Shunk, 20 Pa. 
St., 133 ; also Harmer v. Oomelius,6 0. B* 
[N. 8.], 236; Parker v. Piatt, 74 lU., 
432). 

We haye so tar considered the effect 
when the breach of the contract was 
oaused by the yoluntary act of one of the 
parties. If, howeyer, the breach of the 
contract was due to sickness or death of 
the seryant, the rule is different. In 
Johnson v. Walker (29 N. E. Rep., 622), 
the foreman of a shoe-factory, who was ill 
for seyen weeks, but who had an entire 
contract for a year, was discharged, and 
the court decUured that the master was 
justified in so discharging him. ** If the 
defendants,'' the court said, ** had not paid 
the plaintiff all that was due him at the 
time when he was taken sick, his illness 
would haye operated as an excuse, so that, 
notwithstanding the non-performance of 
his contract, he could haye maintained 
an action against them for the amount 
due" (Fuller v. Brown, 11 Mete., 440; 
Harrington i;. Fall Biyer, eta, Co., 119 
Mass., 82). 

Death of one of the parties will also 
annul the contract of entirety, and the 
executors or administrators of the de- 
ceased may recoyer, on a quantum meruit, 
the yalue of the seryices performed. This 
is the yiew taken by the majority of the 



courts, and is opposed to the decision of 
Gutter V. Powell (6 Term B., 820), one 
of the leading cases on this subject The 
facts of this case were, that a sailor made 
a contract to perform a yoyage for a com- 
pensation, to be paid on arriyal, largely 
in excess of the ordinary wages for such 
seryices. The sailor died before the yoy- 
age was finished, and it was held that his 
administrator could not recoyer anything. 
''In other tribunals, and where there is 
no expressly entire contract, the death or 
sickness of the laborer is a suflBcient 
excuse for non-performance, and he may 
recoyer, pro tanto, for the time he has 
labored'' (1 Story on Contracts, 19 ; 
Smith Lead. Gas. [9th Amer. ed.], 1288, 
note to Gutter v. Powell). President 
Tucker, of the Virginia Gourt of Appeals, 
referring to the same case, says: ''That 
case can only be sustained, I think, on 
the ground, principally relied on, of extra 
wages. But notwithstanding these and 
other cases which yigorously deny com- 
pensation unless there is entire perform- 
ance, there can be no doubt that where 
the subject is divisible, where the failure 
as to part can be fairly and accurately 
compensated by an apportionment of the 
consideration, the law permits, as justice 
certainly requires, that it should be done" 
(Bream v. Marsh, 4 Leigh, 21, 29). "But 
when the non-performance is caused by 
the defendant or by the act of Ood, the 
rule is not always applied; and in this 
country Gutter v. Powell has not been 
followed, but, in contracts for seryices, 
sickness and death haye been held to 
excuse the non-performance of an entire 
contract" (Haynes i;. Baptist Ohurch, 12 
Mo. App., 636; Oarpenter v. Gay, 12 
B. I., 306). 
In seryice contracts of entirety, then, 
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if the employee leave withoat due oauee, 
or be ditcharged for anfficient oaafle, be- 
fore the expiration of the contract period, 
by the weight of authority, no recoTery 
can be had from the master, either on the 
contract or on a quantum meruit^ for 
work done. If, on the other hand, the 
aervant leaves the employment for soffi- 
cient oanse, or the master dismisses him 
for no good reason, then, by the law of 
England, Massachusetts and one or two 



other States, the employer will be held in 
damages for even the nnezpired portion 
of the contract period, and in other juris- 
dictions — as, for example. New York — 
in damages up to the time of the trial or 
assessment; and this applies likewise to 
breaches of contracts before the time of 
service begins. But when the breach is 
by reason of sickness or death, the entire 
contract is annulled, and a recovery can 
be had,/?ro ianio, for services performed. 



THE LIABILITT OF ONE PERSON UPON HIS PROMISE TO 

ANSWER FOR THE TORT OF ANOTHER. 

PROM "THB ALBANY LAW JOURNAL." 



The fourth section of the Btatnte of 29 
Oharles II., oommonly called the Statute 
of Frauds, reads as follows : 

''No action shall be brought whereby 
to charge any executor or administrator 
upon any special promise to answer dam* 
ages out of his own estate ; %, or whereby 
to charge the defendant upon any special 
promise to answer for the debt, default or 
miscarriages of another person . . • unless 
the agreement upon which such action 
shall be brought or some memorandum or 
note thereof, shall be in writing and signed 
by the party to be charged therewith, or 
by some person thereunto by him lawfully 
authorized/' 

The construction of the second clause 
of this fourth section has up to the present 
time been only partly settled. All special 
promises to answer for the debt of another 
haTc been classified and established, and 
the law is now applied to them with com- 
I>aratiTe ease. But as to special promises 
to answer for the default or miscarriage of 
another, the authorities haTe been unable 
to thoroughly agree. Our purpose is to 
ascertain what construction can be most 
confidently laid down and what principles 
are most satisfactorily applicable to-day to 
this clause, with special reference to the 
words '' default '' and ''miscarriages." 

The Statute of Frauds on being enacted 
in England took effect also in the British 
Oolonies of America. It is still in force 
in Georgia, Maryland and South Carolina. 
The other States haye all passed laws 



which are identically or substantially the 
same. The New York act is but little 
diflferent. The part of it referring to 
guarantees is as follows : 

" In the following cases eyery agreement 
shall be yoid, unless such agreement be in 
writing and subscribed by the party to be 
charged therewith ; . . . 2, eyery special 
promise to answer for the debt, default or 
miscarriage of another.'' 

We see that the difference lies only in 
the enforcing phrase — the English statute 
reading " no action shall be brought," and 
the New York statute reading "eyery 
agreement shall be yoid.'' What this 
amounts to is that in England the agree- 
ment is yoid to the extent that it cannot 
be sued upon; and in New York it is yoid 
ab iniiio, and will be declared so when it 
comes to the attention of the courts. 

But taking the English wording of this 
clause, let us see what different construc- 
tions were in turn put upon it by the 
English courts. The only thing agreed 
to from the first was that it referred to 
cases of past contract liability. For oyer 
a hundred years there was doubt as to 
whether it included cases of liability in 
tort at aU, and also as to whether it in- 
cluded cases of future liability. As late 
as 1802, in Castling v. Aubert (2 East., 
326), Lord EUenborough thought that a 
promise to answer for the future contract 
liability of another was without the statute. 
Again, in Buckmyr v. Darnell (2 Ld. 
Baymond, 1085), it was indicated that a 
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promise to answer for the future liability on 
tort of another was without the statute. 

In all the early cases ''default'' and 
''miscarriage'' were generally construed 
to bear close analogy to " debt," and refer 
only to breaches of contract. We can see 
thiSy for instance, in the just mentioned 
case of Buckmyr v. Darnell, which was 
decided in 1704. This is the first of the 
three great cases which were the earliest 
prominent adjudications in the question 
of promises to answer for the tort of an- 
other, and whose decisions the courts haye 
ever since carefully respected and tried 
(ffith conflicting results) to follow. And 
to arrive at a thorough iuTestigation of 
the subject, it is advisable to consider 
these cases in detail. 

In Buckmyr v. Darnell the defendant 
had promised the plaintiff that, if he 
would deliver his gelding to one English 
to ride to Beading, he would see that 
English delivered him back safe. Upon 
English's failure to do so, defendant sued 
plaintiff upon the case. Plaintiff claimed 
that his promise was within the Statute 
of Frauds, and it being not written he 
was not liable. The judges differed in 
many points, but finally agreed that the 
promise was within the statute. Their 
reason, however, was this : " English may 
be charged on the bailment in detinue on 
the original delivery, and a detinue is the 
adequate remedy, and upon the delivery 
English is liable in detinue, and conse- 
quently this promise by this defendant is 
collateral and is within the reason and the 
very words of the statute." 

The opinion further says : " . . . The 
judges of this court were all of opinion 
that the case was within the statute. ITie 
objection that was made was that, if Eng- 
lish did not re-deliver the horse, he was 
not chargeable in an action upon the 



promise, but in trover or detinue, which 
are founded upon the tort, and are for a 
matter subsequent to the agreement." 

Thus we plainly see that this court did 
not construe "debt, default or miscar- 
riage" to include torts. But the real 
importance of the case is in that it at 
once emphatically decides the fact that 
there must be a liability on the part of the 
third person to which the liability of the 
promisor may become collateral. Other- 
wise it is an original promise and without 
the statute. This is the same both as 
regards breaches of contract and torts. 

Fifty years later arose the case of Bead 
V. Nash (reported in 1 Wilson, 306). 
Tuack, the plaintiff's testator, brought an 
action of assault and battery against one 
Johnson. When it was about to be tried, 
Nash promised Tuack that if he would 
withdraw the suit he would pay him fifty 
pounds and costs. Tuack withdrew it. 
Bead, his executor, sued Nash upon his 
promise. Nash set up in defence that 
his promise was within the statute. The 
decision, speaking of the promise, reads : 
"... We are all of the opinion that it is 
not (within the statute), but that it is an 
original promise suiBcient to found an 
assumpsit upon against Nash, and is a 
lien upon Nash and upon him only. 
Johnson was not a debtor, the cause was 
not tried, he did not appear to be guilty 
of any default or miscarriage, there might 
have been a verdict for him if the cause 
had been tried for anything we can tell ; 
he never was liable to the particular debt, 
damages or costs. This true difference ia 
between an original promise and a col- 
lateral promise : the first is out of the 
statute, the latter is not when it is to pay 
the debt of another which was already 
contracted." 

We see, first, that the court pays all its 
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attention to the doctrine, laid down in 
Buckmyr v. Darnell, that there mnst be 
an actual liability on the part of the third 
person to which the liability of the 
promisor can become collateral ; it looks 
so closely to this idea as to hold that the 
liability of the third person mast be part, 
already contracted, or, in other words, 
that the statute does not include cases of 
future liability. This point of future 
UabilUy has been since oyerruled. But 
this case was decided on the ground that 
the third person was not liable for any 
piut debt, default or miscarriage, and 
fhture liability being out of the question, 
the promise was original. 

The words of this opinion have usually 
been taken to indicate that the court 
thought promises to answer for the tort 
of another not within the statute. This 
is drawn from the last sentence, where a 
collateral promise is defined to be within 
the statute when it is to pay the debt of 
another already contracted. Now, we do 
not think, as is generally assumed, that 
the court meant by this to limit collateral 
promises to cases of debt only; the infer- 
ence is not in the slightest condusiTe. 
And, on the contrary, in the preceding 
sentence the court used terms which show 
it has no such limitation in mind. It 
said: '' Johnson was not a debtor y the 
cause was not tried, he did not appear to 
be guilty of any default or miscarriage^'* 
This mi^es perfectly clear its distinction 
between the third person's liability on 
debt and on tort, and its apprehension 
that a promise assuming liability collat- 
eral to eithor of these liabilities, would be 
within the statute. This is again indi- 
cated in the entirely specific words : ** He 
neyer was liable to the particular debt, 
damages or costs.'' 



This case, then, it seems to us, is the 
first to recognize as within the statute a 
promise to answer for the tort of another. 
WhatcTer doubts there were on the point 
were effectually removed by the next case, 
of Eirkham v. Marter {% B. ft A., 613), 
decided in 1819. The son of defendant 
had, without leave of plaintiff, wrongfully 
ridden his horse to death. Defendant 
promised plaintiff that if he would not 
sue the son he would pay him a sum 
agreed upon between himself (defendant) 
and one, A. B. ; plaintiff consented, and 
did not sue. Defendant agreed with A. 
B. to pay plaintiff fifty guineas. TJpon 
defendant's default in payment plaintiff 
sued him upon the promise. 

The decision of the court was most 
emphatic and pointed. Three justices 
wrote opinions, agreeing in all points save 
one of minor importance. The son of 
defendant was declared to be liable on tort 
for having killed the horse-— the defend- 
ant's promise, a promise to answer for the 
tort of another, and clearly within the 
statute. Bead v. Nash was distinguished, 
because in that case it did not appear that 
the third person had ever become liable .in 
damages, but in this case the third person 
had become notoriously so liable. 

The court decided once for all that the 
statute applies to cases of tort, and it 
expressed its construction of the statute 
in unequivocal terms. Abbott, 0. J., 
said: ** It (the word * miscarriage') seems to 
me to comprehend that species of wrong- 
ful act, for the consequences of which the 
law would make the party civilly respon- 
sible." Holywood, J., said: '<I think 
the term miscarriage is more properly 
applicable to a ground of action founded 
upon a tort than to one founded upon a 
contract. . . . And I think that both the 
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words 'miscarriage' and 'default' apply 
to a promise to another with respeot to the 
non-performance of a duty, thongh not 
founded npon a contract" 

It was indicated that the Tiews of the 
court, as to promises to answer for future 
liability on tort, agreed with the decision 
in Bead v. Nash. This was expressed in 
distinguishing that case from the present 
one on the ground, as aboye stated, that 
the liability of the third person had not 
decisiyely accrued. 

Let us sum up what construction of the 
statute we may regard to have been laid 
down by these three early oases. It was 
adjudged that ''default" and "miscar- 
riage " referred to torts ; there must be 
a liability on the part of the person 
promised for, co-existent with the assumed 
liability of the promisor ; and the liability 
of the third person must haye accrued at 
the time when the promise is made. An- 
other question — that of the decisive accru- 
ing of the liability of the third person — 
was disclosed, but not settled. In Bead 
V. Nash, at the time when the promise 
was made, the liability of the person 
promised for is considered not to haye 
accrued (eyen though the promisor may 
haye impliedly admitted that person's 
guilt by his promise), because said person 
had still a defence. But, as it has been 
truly said, the person promised for in 
Eirkham v. Marter, may also haye had a 
defence; the fact that he actually killed 
the horse was admitted only by the 
promisor, just as in Bead v. Nash. The 
question is not one to past or ftiture lia- 
bility ; it is, what circumstances will first 
decisiyely indicate that the liability of the 
third person has arisen P 

The cases of promises to answer for the 
tort of another, that haye been decided 



since the three enumerated, do not any of 
them bear upon this point, or upon the 
question of future liability. They are of 
restricted character. There haye been 
a considerable number of cases concern- 
ing indemnity, and concerning liability 
on default in bail bonds and other kinds 
of bonds, and concerning liability on 
breach of many kinds of undertakings, 
by which the promisee is injured ; but all 
these liabilities grow out of contracts, 
whether extra injury is added to a breach 
of contract or not. The fact is that but a 
yery few cases of genuine liability on tort 
haye arisen since Eirkham v. Marter; 
and these haye no different oircumstancea 
and present no different questions. They 
affirm the elementary ideas contained in 
Eirkham v. Marter. 

The chief of these few cases is Oombs v. 
Harshaw (63 North Carolina, 198). Har- 
shaw promised Oombs that if he (Oombs) 
would refrain from suing Harshaw's son 
for seizing his horse many years before, 
he (Harshaw) would pay him a price to 
be agreed upon. Here was a tort com- 
mitted in past time, and the guilt of the 
third person was not questioned. The 
promise was held within the statute. The 
case is exactly similar to Eirkham v. 
Marter. 

Another case is that of Turner v. Hub- 
bell (2 Day [Oonn.], 457). A, haying 
promised to transport the goods of B and 
duly deliyer them to the consignee, sold 
them himself and conyerted them to his 
own use. D was engaged with A in this 
conyersion. promised B that if he (B) 
would refrain from suing A, and sue D 
instead, he (0) would be answerable if B 
could not collect from D. Here was a 
tort committed in past time. D, the 
third person, seems to haye been notori- 
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owly guilty ; the fact of the ooliTenion 
was as patent as the death ef the hone in 
Kirkham v. Marter. assumed a liability 
ooUateral to D% and his promise was 
deolared within the statute. 

These oases^ then, and a few others 
similar, throw no different light npon the 
principles deriyed from the first three ; 
so that if we were to consider anlff the 
cases of liability npon tort actually de- 
cided, those principles wonld stand nn- 
attacked. Bat the declarations of many 
eminent judges in cases of a different 
nature attack them ; and we have a right 
to belicTe that the decisions in the cases 
of liability npon conirad apply to them, 
and lay down the law in tort as well as 
contract. 

In fact, it is generally from contract 
that we draw nearly all the principles 
which we may apply to tort. Or, in other 
words, the same general principles apply 
both to cases of liability npon tort and 
liability npon contract, but are drawn 
chiefly from the latter class, becanse the 
former class are so few in number and so 
limited in theory. This will readily be 
seen. Let us go back to the real meaning 
of the second clause of the fourth section 
of the statute. That says : ''Any special 
promise to answer for the debt, default 
or miscarriages of another person.'' It 
means : ** Every promise to answer for the 
liability of another, arising through debt, 
default or miscarriage." This no one 
will deny. The primary idea of the clause 
is to protect one man in promising to 
answer for the liability of another. The 
source of that liability is a secondary idea. 
The makers of the statute might have 
restricted that liability by confining it 
to certain sources; or they might have 
made it a general liability, either by speci- 



fying it as such, or by enumerating all 
the sources from which any liability can 
arise. The first question for the con- 
stmers of the statute was to see which 
object the makers had in view when they 
made use of the words ^* debt, default or 
miscarriage.'' These words denote sources 
of liability ; they either restrict the sense 
of the statute or cause it to coTcr all 
liability. 

But whatever the liability of the person 
promised for, whether general or limited, 
whatever the signification of ''debt, de- 
fault or miscarriage," when this is ascer- 
tained all questions of construction turn 
aside from these adjective terms and hinge 
upon the conditions of the promise and 
the liability. We find it decided in the 
courts that ''debt" refers to contracts, 
" default" either to breach of contract or 
tort, and "miscarriage" to tort. The 
liability of the person promised for may 
arise, then, either through contract or 
tort 

The next question is, when must that 
liability arise? Must it have accrued 
prior to the making of the promise, or 
may it accrue at any time thereafter ? 

The early cases which held to the former 
doctrine were afterwards completely over- 
ruled. The idea of Bead v. Nash, and 
the early cases of liability on debt, was 
that the collateral liability of the promisor, 
if assumed at all, must be assumed at the 
moment of the making of the promise; 
and that therefore the liability of the 
person promised for must exist at the 
time of the making of the promise. But 
it came to be seen that the collateral lia 
bility of the promisor could hold over and 
not take its inception until the happening 
of certain circumstances when the liability 
of the third person would first accrue and 
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the promiBe first take effect. Lord Mans- 
field was the first to take this Tiew in 1809. 
In Jones v. Gowper (1 Oowper, 227) he 
says: ''. . . The promise by the 
defendant in this case^ to pay, if Smith 
did not (if plaintiff would deliver goods to 
Smith) » is a collateral undertaking within 
the Statute of Frauds.'' In 1819 was 
decided Matson v. Wharam, which is 
accounted an important authority on this 
point. The promisor asked the plaintiff 
to serre a third person with groceries, and 
said : '' If you do not know him, you know 
me, and I will see you paid/' This 
promise was held within the statute. But 
the case which has most definitely settled 
the question in England is the recent one 
of Mountstephen v. Lakeman, decided 
in 1871, reported in L. B^ 7 Q. B., 197. 
Justice Willes said, in his opinion, that 
'^ • . . the promise would clearly come 
within the statute, because, although there 
was no liability existing at the time when 
the promise was made, there was a lia- 
bility contemplated as the foundation for 
the promise of the defendant It was a 
oonlract of suretyship in respect of a 
liability to be created." 

Nothing could be clearer than these 
words. It makes no difference how the 
liability arose, whether by debt, default 
or miscarriage; the theory is the same. 
And so Justice Willes himself indicates. 
America is not behind England in this 



true construction of the statute. There 
are many cases decided on the lines of 
Mountstephen v. Lakeman. An example 
is that of Matthews et aL v. Milton (4 
Yerg, 676), where a promise to a mer- 
chant to pay for any articles that a third 
person might in future buy was held 
within the statute. In Mead v. Matson 
(57 Vermont, 426), which was a case of 
precisely similar circumstances, the court 
said : '' . . . The defendant only 
promised to be liable for a future debt. 
His promise could only attach to the 
principal obligation of Cameron (the per- 
son promised for) when that obligation 
came into force. ... If the future 
primary liability of a principal is con- 
templated as the basis of the promise of a 
guarantor, such promise is within the 
Statute of Frauds, precisely as it would be 
if the liability existed when the promise 
was made." 

We think this whole theory as to the 
time of the accruing of the liability of the 
third person is well summed up in Easter 
V. White (12 Ohio, 219): "And whether 
we have respect to the language or the 
object (of the statute), I think a reason- 
able effect can only be given to the statute 
by holding it to embrace eyery undertaking 
or promise to another to be answerable to 
him upon any contingency or condition 
for the debt or damage, done or to become 
due, from a third persoa to such promisee.'' 



{To be continued.) 



HOW SHALL A FINE IMPOSED UPON A CORPORATION FOR 

CONTEMPT OF COURT BE COLLECTED » 

BY JAMBS R. PANCHBR. 



A few months ago the foregoing inqniry 
arose in one of the large law-ofSoes of 
this city. Sinoe then the cause in which 
the inquiry arose has passed before all of 
the courts, and was finally decided in the 
court of last resort of this State in January 
of this year. 

The title of this cause was Taber, &o., 
et al. 1^. The Manhattan By. Co. et al. 
The facts which lead up to the question 
before us are these : The Tabers, plain- 
tiffs aforesaid, began an action in the New 
York Superior Court in 1889, praying, as 
plaintiff do in those actions, for past 
damages, which is the loss of income de- 
rived from the abutting property, and 
future damages, which are damages to the 
fee, or an injunction. Judgment was 
given against the defendants, on August 
29, 1893, for 945,000 and interest; and 
the judgment further provided that, unless 
this sum was paid within sixty days, the 
defendants, by force of this judgment and 
without further order or direction of court, 
were to be considered, after the expiration 
of said sixty days, enjoined and restrained 
from further operating their road. On 
October 30, 1893, the injunction became 
operative. The defendants, on and after 
this date, continued to maintain and oper- 
ate their road, and were in open and inten- 
tional contempt of the Superior Court 
and its judgment. But it appears that 
the defendants, on February 20, 1893, 
petitioned the Supreme Court to appoint 
commissioners to condemn the easements 



of light, air, and access of the same 
premises, and to compute their value. 
On October 20, 1898, the commission ren- 
dered its decision, awarding $30,250 as 
compensation for the easements ; and said 
award having been confirmed, it was filed 
November 27, 1893. It is admitted by 
the defendants that they were in contempt 
from November 9 to November 27, 1893 ; 
on which last day they acquired owner- 
ship of the easements by paying the said 
$30,250, the sum awarded in condemnation 
proceedings. The plaintifTs moved, at a 
special term of the Superior Court, for an 
order directing that the defendants be 
punished for disobeying the injunction of 
said court; and the court granted the 
motion, and ordered that the defendants 
be fined in the sum of $14,750, and the 
court fined them in that sum, which was 
the difference between the judgment of 
the Superior Court and the amount paid 
for the fee determined in condemnation 
proceedings. 

We assume, from their decisions, that 
the higher courts did not look at this 
proceeding with favor ; but the practice 
which this application and decision called 
for was the point which came up for con- 
sideration and determination, and it is to 
that point that we address ourselves, to 
wit: The court has fined the defendants 
$14,750 : by what procedure can we col- 
lect this fine F This was the question of 
practice and the practical question to be 
solved. 
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After a carefnl examination of the Code 
of Civil Procednre, it was found that no 
provision had been made to meet the de- 
mands of the present status of the Taber 
case* It is true that Section 1784 pro- 
vides that, where a final judgment for a 
sum of money has been rendered against 
a domestic corporation , and an execu- 
tion has been returned unsatisfied, the 
judgment-creditor may maintain an action 
to procure a judgment sequestrating the 
property of the corporation ; but this sec- 
tion and Section 1793 provide for a distri- 
bution of the proceeds among the general 
creditors, and most of the article, if not 
all (including Section 1793), treat directly 
and expressly of the dissolution of a cor- 
poration. It was plain to be seen that 
the codifiers had in mind a corporation 
approaching insolvency, and they were 
preparing for an orderly and fair distribu- 
tion of the assets — which was not our case 
at all : our corporation was rich, but 
disobedient Moreover, by the first of the 
two sections, it appeared that this action 
could only be brought where the judgment 
was for a sum of money; and as the judg- 
ment in the foregoing case was in the 
alternative, either for a sum of money or 
an injunction, it was plain that this section 
and article were not drafted to cover the 
Taber case. 

Having found that the code could offer 
no aid, the old practice, which prevailed 
before the adoption of the codes, was 
resorted to, with the following result : 

It was determined, after careful re- 
search, that the way to enforce the fine 
was to proceed by a writ of distringas, 
and from that to the writ of ssqaesira" 
tiofij to be issued under the direction 
of the court, and such direction was 
to be embodied in a conditional order. 



It is instructive to trace the origin of 
this practice. 

The idea of sequestrating the properly 
of the contemnor is very ancient, and first 
arose through the agency of the chancel- 
lors of England. At first contempts were 
punished only by process of attachment 
directed against the body of the contemner. 
Blackstone writes that 'Hhe whole process 
of the courts of equity, in the several 
stages of a cause, and finally to the enforce- 
ment of their decrees, was, until the intro- 
duction of sequestrations, in the nature 
of a process of contempt, acting only in 
personam, and not in rem.** This notion 
of contempt, we surmise, in the absence 
of proof, sprang from a process of the 
Court of Chancery — ^a process at first in- 
termediate in the suit, but afterward both 
intermediate and initial. It was at a 
certain remote time, during a decadence 
of the power of that court, which had so 
many ups and downs, sometimes omnipo- 
tent, while at other times a mere back 
door to the king's palace, according to the 
age, the wisdom of the sovereign and the 
character of the chancellor — it was during 
one of those periods of its depression, 
when its power had ceased to be respected, 
that the incumbent of the chancellorship, 
one John of Waltham, invented the writ 
of subpoena for the purpose of lashing 
recusant witnesses into obedience to the 
mandates of the court; and it was found 
very effective. And this we deem the 
first attempt made to punish contempt in 
the High Court of Chancery. This writ 
always carried with it a fine or punish- 
ment, or both, in the court's discretion, 
so that it was adapted to punish corporate 
as well as individual contempt Black- 
stone must have had this writ principally 
in mind when he referred to practice ante- 
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cedent to the writ of uquutratum. So 
long as the one in contempt was an indi- 
yidnal, this process in personam performed 
satisfactorily the duties of its oflBoe; but 
it was found inadequate in compelling 
corporations to obey the mandates of the 
court ; they stood in no fear of imprison- 
ment, as an indiridual doeSi so that a 
remedy suited to their nature was de- 
manded. Therefore some successor emu- 
lated the good example of Waltham» and 
inyented the writ of sequestratiofh and the 
results were those sought. We ha^e not 
been able, thus far, to discoyer one of 
those old writs, but we presume that they 
are within easy reach of the erudite. 
Bapalje, in his work on Contempts, as- 
sures us that this process sprang from 
the Court of Chancery, and found its way 
therefrom into the Courts of Queen's 
Bench and Common Pleas. We hare no 
knowledge that the common law courts 
of New York State eyer exercised such 
power, but we do know that the Court of 
Chancery in this State did. Murray Hoff- 
man, in his work on Chancery Practice 
(a publication of 1840), giyes the order 
for and the writ of distringcu, and these 
may haye come to us pure in form from 
the old forms used in Blackstone's times ; 
whether so or not is quite immaterial for 
the purposes of this article. It is interest- 
ing and instructiye to read these old forms 
in this connection : 

ORDER FOR DISTRINGAS. 
[title.] [term heading.] 

'<TJpon filing the affidavit of A. B., 
student at law, whereby it appears that a 
snbpoena for appearance with the seal of 
this court impressed thereon, tested on 

the • • • . day of last and returnable 

on the. • • • day of instant, was seryed 



upon A. C, the president of the aboye- 
named defendants. The [giying corporate 
title], by deliyering a copy thereof to him 
personally, at the same time showing him 
the original — ^that such copy was sub- 
scribed O. S., solicitor, and inscribed 'copy' 
— ^that such corporation is located and 
carries on business in the City of New 
York, and the said A. C. resides therein, 
and upon filing an affidayit of O. 8., 
solicitor for the complainants, whereby it 
appears that no notice of an appearance 
on behalf of the said defendants, The, 
&c., has been receiyed by him, and that 
he yerily believes no appearance has been 
entered on their behalf, thereupon, on 
motion of, &c., it is ordered that a writ of 
Dietringae issue to compel such defend- 
ants. The, Ac., to appear to the complain- 
ants' bill of complaint. '' 

WRIT OF DISTRINGAS. 

'< The People, &c, to the Sheriff of the 

County of Oreeting : We command 

you that jou make a distress upon the 
lands and tenements, goods and chattels 
of The, &C., within your bailiwick, so as 
neither the said nor any other per- 
son or persons for them, may lay his or 
their hands thereon, until our Court of 
Chancery shall make other order to the 
contrary; and in the meantime you are 
to answer to us for the said goods and 
chattels, rents and profits of the said lands, 

so that the said may be compelled 

to appear before us in our said Court of 
Chancery, wheresoeyer it then shall be, 
there to answer to us as well touching a 
contempt, which they, it is alleged, haye 
committed against us, as also such other 
matters as shall be then and there laid to 
their charge ; and further to perform and 
abide such order as our said Court shall 
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make in this behalf. And hereof fail not, 
and bring this writ with yon. 

<' Witness, ftc." (HoAnan's Ohanoery 
Practice, toI. iii.| p. 40.) 

Daniel, in his work on Chancery Plead- 
ing and Practice (1879), says, at p. 47? : 
'< If to this writ the sheriff retoms nulla 
bona, an alias distringas, which is a writ 
commanding the sheriff again to distrain 
the lands and tenements, goods and chat- 
tels of the corporation, may be sned ont ; 
and if he retams nutta bona to this also, 
a pluriss distringas, to the like purport, 
may be issued/' And Hoffman (supra) 
says, in yoI. i., at p. 164 : '' On the jiZuriss 
distringas he levies the whole property, 
and on the return of the pluriss the court 
will, on motion, grant a sequsstration." 
Again, from the same work, at p. 166: 
''From the case of Harvey v. The East 
India Go. (Prao. in Oha., 129) it appears 
that where the distringas is for not per- 
forming a decree, a sequestration will be 
granted upon the return of one writ 
merely. '' We judge it, then, to have 
been the practice to issue the first writ, 
the alias, and the pluriss, where suit had 
been begun, we will say, by virtue of 
service of a writ of subpmna, and on the 
return day no appearance was made by 
the corporation, and these several writs 
were used to give the defendant ample 
time and notice to yield obedience and 
come into court. But where a decree was 
disobeyed, only one writ was used pre- 
liminary to a sequestration ; and the 
reason is patent, for the corporation is 
supposed to have appeared through all 
the stages of the cause, and is familiar 
with all the proceedings, and has con- 
sented and submitted to and come volun- 
tarily under the jurisdiction of the court. 



and therefore is doubly in contempt when 
it disobeys a decree on the ground that it 
goes against its interests; so the court 
reasons that one writ is enough. We also 
conclude, from Hoffman's remarks, that 
the first writ distrained but a few things, 
the alias more, and finally the pluriss 
distrained all, thus infiicting an increasing 
degree of punishment the more obdurate 
and unyielding the defendant became, 
and leaving as a last step the confiscation 
of the property. 

There has been some confiict among 
writers on chancery practice as to the 
office and object of this writ. Hoffman 
says: ''The distringas is mssns process 
against a corporation to appear and an- 
swer the contempt allied to have been 
committed '' (vol. i., p. 165). But Blake, 
in his work on Chancery Practice (1818- 
38), at p. 99 says : '' This writ of ssques- 
tration, therefore, as Sir William Black- 
stone remarks, since it never issues until 
the plaintiff has obtained his decree, pro 
confesso, seems rather intended to enforce 
the performance of the decree of the court 
than to be in the nature of a process to 
bring in the defendant, and it is the only 
remedy, by the constitution of our courts 
of equity, that a plaintiff has in case the 
defendant absolutely refuses to appear.'' 
The practitioner, after reading several 
cases and authors, feels about the same 
uncertainty in determining the precise 
occasion when this writ should be used 
as he does in deciding upon what proced- 
ure is correct in certain parts of our 
practice in the United States courts. We 
think it very likely that both writers were 
right in the decision of the cases before 
them, but that they wandered into obiter; 
we doubt not that the writ has served 
different ends as the occasion demanded. 
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bnt that each writer above had in view hia 
own particular facts and oironmstanoeB. 
It will be noted, in another part of thia 
article^ that the writ ofwuhptma waa nied 
aa an initial prooees in a anit as well as for 
the parpoee of bringing witneaaee before 
the court; and where Bubpoena had been 
inaed and contempt followed, the next 
step was distringas, of courfle* It seemB 
that distringas waa the proper remedy, 
and would always issue, whether the con- 
tempt consisted in not appearing, or not 
answering, or not testifying, or not obey* 
ing the decree of the court, or not obeying 
any other mandate, order or direction of 
the court, whether initial, intermediate 
or final in ita relation to the procedure 
of the suit 

The foregoing is a statement of the 
practice as it existed preyious to the 
adoption of the 1848 codes. It becomes 
interesting and profitable to note what 
has become of the practice since that 
jMiiod. It would seem that after their 
adoption the courts looked in Tain for the 
old remedy at first. 

Judge Duer, in Davis v. tlLnjcir, ftc. 
(1 Duer, 451), said: ''We remark, in 
oonolusion, that, upon any other con- 
struction than that which we adopt, an 
injunction, addressed exdusiyely to a 
corporation, must be, in all cases, a nuga- 
tory and senseless proceeding. A corpo- 
ration cannot be attached, nor haye we 
been able to discoyer that there are any 
means by which, when such is the form 
of the injunction, its obedience, as a cor- 
poration, may be compelled or its dis- 
obedience punished. And that there are 
none, Lord Loughborough, in the case of 
The Mayor of London v. The Mayor of 
Lynn, seems distinctly to admit '^ (484). 

This is a remarkable utterance for a 



judge of this State to make, and one who 
sat so long on the bench, and who has 
been cited with so much fayor by bench 
and bar. This case was decided aa late 
as 1858. We would think that there must 
haye been a great dearth of law-books, 
and no briefs by counsel, at the hand of 
the court when it sat to write this de- 
cision ; but, on the contrary, it was yery 
elaborately argued. If his honor had not 
quoted from the English case, it might 
haye been said that he was a great stickler 
for strict conformity to the new code 
rules, although few of the judges of that 
time were. The use of the word ''exdus- 
iyely*' made us think that possibly the 
proper head or representatiye of the cor- 
poration might haye been omitted from 
the title ; but we examined the title, and 
found it regular. Howeyer, the Supreme 
Court, in 1860, decided to the contrary in 
the plainest terms, in the case of The 
People V. A. & V. Bd. (80 How.Pr., 358). 
The court makes there specific reference 
to the decision of Judge Duer, disagree- 
ing with his statements, and saying, all 
through the decision, that corporations 
may be punished for contempt, not by 
attachment, of course, but by its substi- 
tute in their case— to wit, ssgusstraiion 
(861). 

Orary's New York Practice, first pub- 
lished in 1858, and again in 1869 (the 
edition from which we quote), has this to 
say on the practice of that period : " In 
the former equity practice it sometimes 
became necessary to order a corporation 
to answer a bill in chancery. If it refused, 
it was not strictly attached, aa a natural 
person would be; but a distringas, or 
writ authorizing a distress upon its prop- 
erty, was issued. This failing, a second, 
and sometimes a third, was issued ; and 
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if all these were insafScient, then process 
of sequestration was issaed against it, and 
its property sequestrated for the benefit 
of the aggrieved party (1 Barb., Ch. Pr., 
76). Why may not process of sequestra-^ 
iion be issued against it, to punish it for 
contempt in yiolating an injunction, as 
weU as contempt in refusing to answer P 
Why may it not be fined for the contempt, 
and the fine collected in the ordinary way ? 
. • • So also the #dj^i«M^ra^um of property 
is recognized, among the elementary writ- 
ers and in adjudicated cases, as an appro- 
priate and lawful mode of punishment for 
a contempt ^ (citations). 

The latest case bearing out this theory 
is Hills V. The P. S. Bank (30 Hun., 646), 
decided in 1883, and reported on appeal 
in 101 N. Y., 490. This was an appeal 
from an order, made at Special Term, 
directing a writ of distringas to issue 
to compel the defendant corporation to 
appear and answer for a contempt alleged 
to hare been committed by it. Hardin, J., 
in deciding, wrote : ** Whether the defend- 
ant has been guilty of the alleged contempt 
need not be conclusively determined when 
an application is made for a writ of dis" 
tringas. When a decree or judgment is 
pronounced against a corporation which 
it refuses to obey, the party who ayers 
that the corporation is in contempt may 
hare the writ of distringas, to bring it 
before the court, and after that, if no 
satisfactory answer is given to the alleged 
contempt, the court may order a sequeS" 
tration, to enforce the performance of the 
decree or order of the court (1 Barb., 
Oh. Pr., 443). Section 14, of the Code of 
Oivil Procedure, defines what contempts 
may be punished civilly, and enumerates 
cases in which the remedy applies. In 
the eighth subdivision thereof it is de- 



clared that such power exists in any other 
case, where an attachment or any other 
proceeding to punish for a contempt has 
been usually adopted and practised in a 
court of record to enforce a civil remedy 
of a party to an action. • • • We are of 
the opinion that the Special Term did not 
exceed its power and discretion in regard 
to the application before if (547-548). 
The same case was reversed on appeal 
(see 101 N. Y., 490); but the reversal 
was made on other grounds. The question 
of contempt was not discussed. 

Neither Orary's Practice nor the case in 
dO How. Pr. (both cited above) depends 
on any code provision; but the case in 
30 Hun., as seen above, considers the 
practice therein laid down as authorized 
in a general way by the code. The code 
references in tbis last case are not to our 
present code, and we assume that all the 
cases therefore above cited were decided 
under the Field code. We may fairly 
presume that, where the courts do not 
rely upon any code provision, they so de- 
cide, as we sometimes say, in spite of the 
code, and base their right to this departure 
upon the old maxim, that where there is 
a right there is a remedy, considering this 
of more force than legislative restriction, 
and this saves them from even the appear- 
ance of variance from their judicial oaths. 
It is very possible, however, that it is bet- 
ter to reconcile authorities, as Judge 
Hardin did above, even should they hap- 
pen to have as little affinity as oil and 
water. 

The practice in the Taber case, after 
consents had been obtained from opposing 
attorneys, was modified by substituting 
the writ of execution in place of the writ 
of distringas. The order, as finally drafted 
and signed, made provision for a writ of 
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Meguestratian, to issae immediately after 
the return of the wrU of exeeution. This 
is the form of the order ; after reciting 
the basic facts, it proceeds : '* It is here- 
by ordered, adjudged and determined." 
Then follow long clauses reciting the 
contempt and the amount of the fine; 
and then comes the important daase: 
'* TV* That, in case the defendants shall 
fail to pay to the plaintiffs, within ten 
days after the entry of this order and 
serrice of a copy thereof upon their 
attorneys, the amount of the fine hereby 
imposed, including interest and costs, as 
aforesaid, plaintiffs shall have execution 
for the collection of the same, the de- 
fendants having approyed of such remedy, 
without prejudice to any of their rights, 
to have this order reyiewed on appeal; 
and in case of the return of said execution, 
wholly or partly unsatisfied, that a writ 
of sequeiiration do issue, directed to Mar- 
tin I. MoMahon, Charles W. Dayton and 
Henry W. Johnson* Oommissioners, to se- 
quester the personal estate and the rents, 
issues and profits of the railroad, and 
other real estate of the defendants, until 
the said fine, interest and costs be fully 
paid therefrom to the plaintiffs and until 
the further order of this court ; and that 
upon the application of the said Commis- 
sioners a forit of assistance shall issue, 
directed to the Sheriff of the Oity and 
County of New York, commanding him 
to put the said Commissioners in posses- 
sion of the said railroad and other real 
estate ; and that the said Commissioners, 
or either party, may apply to the court, 
npon the foot of this order, for such other 
or further relief as may be proper." It 
is seen that the defendants waived all 
objections to and approved of the remedy ; 
80 that explains why the tarit of execution 



was substituted for the writ of distringas. 

If, however, the defendants had been 
found to be unwilling to approve of this 
form, the practice, as given above, would 
doubtless have been followed. The writ 
of assistance, of which we have not before 
spoken, is for the purpose of putting the 
commissioners in complete possession of 
the property where there is a refusal to 
turn over the property to them. In sup- 
port of the use of a writ of distringas, in 
a case like the one under discussion, see 
People V. Sogers (2 Paige, 103) ; A. & P. 
Tel. Co. V. B. & 0. Bd. and Am. U. Tel. 
Co. (46 Super. Ct, 877, 417 [1880]); 
The Mayor, Ac., v. N. T. ft S. I. Perry 
Co. (64 N. Y., 622 [1876]). In the last- 
named case it was expressly decided that 
a corporation can be restrained by injunc- 
tion ; that it can be fined and its property 
sequestrated for a violation thereof. 

We cannot doubt that this is the correct 
practice. An individual can be made to 
suffer in two ways for contempt, to wit : 
by being deprived of property, and of 
liberty. But a corporation can only be 
punished in the first manner, because it 
cannot lose its liberty, in a corporeal sense. 
There are two remedies, as we have seen, 
used in depriving judgment-debtors of 
their property : one is by use of the im^ 
of execution and the other by use of the 
writ of distringas. The question arises, 
which is the best adapted, the most nat- 
ural and most equitable in the present 
case? Courts heretofore have made use 
of the latter writ ; but since the days when 
this practice was initiated and established, 
this writ has fallen into disuse. There 
was a time in the history of this country, 
and particularly of this State, when it was 

used with so much oppression by landlords 
that there arose a popular clamor against 
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this remedy, maoh like the preeent feeliag 
against eyiotionB as enforced in Ireland, 
which fonnd Tent in remedial legislation 
abolishing the fiirther nse of this remedy 
in enforcing payment of rent ; and beoaose 
this remedy was nsed so mnch in snch 
matters, it became obsolete after its nse 
in enforcing payment of rent was abol- 
ished.* Notwithstanding this desnetnde, 
it seems to ns the most fit remedy herein. 
An sxeeution means a sale, a final and 
complete disposition of the property of 
the contemner; a dUtringoi is simply 
the taking and keeping of the contemner's 
property nntil he complies with the de- 
mands of the conrt Therefore, if Bxteu- 
Hon issues, the contemner is given no 
altematiye; it mast part with its prop- 
erty, win he nil he, and so all incentiye 
to pnrge itself of tiie contempt is taken 
away. On the other hand, if dutringoi 
issues, all it has to do to recoyer its prop- 
erty is to obey the court It seems to us 
that there can be no doubt that the old 
practice, of first distraining the con- 



* Tbe tnfforliig canied tenants, by dittnining th«ir 
cattle, hoTset, and other chattels, animate and inanimate, 
has given us the present meaning of the words ** distress " 
and "distrait;" in the same way in which we have 
acquired our present meaning of the word ** Tillain." It 
is an unpleasant reflection for the bar, bnt none the less 
true. 



temnor's goods, is the true practice, and 
will be used wheneyer the occasion de- 
mands it. 

This practice, being deemed the correct 
practice, both by reason and precedent, 
it only remains to be said that, so long as 
we haye but one guide to mark our pro- 
cedure, it seems to us that the correct 
legal way in which to collect a fine against 
a corporation ought to find its place spe- 
cifically therein, no matter how infrequent 
its use may be. The procedure required 
in the Taber case was one of those few 
instances in which the code has been 
found to be a^ aU lacking in volume. 

Bule 84, of the General Bules of Prac- 
tice, proyides that, ''in cases where no 
proyision is made by statute or by these 
rules, the proceedings shall be according 
to the customary practice as it formerly 
existed in the Oourt of Ohancery or 
Supreme Oourt, in cases not proyided for 
by statute or by the written rules of those 
courts.'' This is a yery wise and benefi- 
cent rule, which statement is borne out 
by the facts of the case under discussion ; 
bnt it seems to us that it is wise to make 
the doubtftil certain and the yague clear, 
as soon as ascertained, both for the main- 
tenance of a uniformity in practice and 
for the conyenience of tiie bar. 
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NOTICE. 

Prayer-meetings of the Young Men's Guristian 
Association of the New York Law School, held 
in the small lecture room, every Wednesday at 
13.50 P. M. All are invited. 

The position of the Ooart of Appeals, 
in regard to that class of cases of which 
Biggs V. Palmer is an example, has been 
oarefally stated in the recent case of 
EUersen v. Westcott (148 N. Y., 149). 
The plaintiff in that oase, claiming as one 
of the heirs of her brother, oommenoed an 
action of partition, asking that certain 



property be taken fh>m the ezeontors, 
who were the principal benefidaiies nnder 
her brother's will. It was sought to set 
aside the will. The case came np on 
appeal, firom a motion to amend the com* 
plaint, by alleging '* that the defendant, 
for the parpoee of realising the benefits 
given her by the will, caused the death 
of the testator by the administration of 
poison or by other means.'' In deciding 
the appeal. Judge Andrews says : 

** If the facts sought to be incorporated 
in the complaint can be established. Biggs 
V. Palmer is an authority that a court of 
equity will intervene and depriye her [the 
defendant] of the benefit of the derise. 
It will defeat the fraud by staying her 
hand and enjoining her from claiming 
under the will. But the devise took 
effect on the death of the testator, and 
transferred the legal title and right given 
her by the will. The relief which may 
be obtained against her is equitable and 
injunctive. The court, in a proper action, 
will, by forbidding the enforcement of a 
legal right, prevent her from enjoying the 
fruits of her iniquity. It will not and 
can not set aside the will. That is valid ; 
but it will act upon (acts arising subse- 
quent to its execution, and deprive her of 
the use of the property.'' 

This statement of tiie law has been very 
recently applied by Judge Pryor, afSrming 
an opinion of Lawrence Oodkin, referee, 
'^ In the Matter of the Application of Mary 
Fleming for Money in the Custody of the 
Court" (N. Y. L. J., March asth). The 
petitioner in this case was under indict- 
ment for the murder of her mother. 
Under a judgment, in the case of Living- 
ston V. Tucker, she was entitled, at her 
mother's death, to a sum of money, which 
was in the hands of the city chamberlain. 
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Judge Pryor says, in applying the language 

above quoted : 

" Until the fact be ascertained whether 
the petitioner murdered her mother, her 

right to the possegeion and enjoyment of 

the fond cannot be determined." 

Wb regret to be obliged to call attention 
again to the fiMt that many aubecriptiona 
are due and unpaid. Thb Ooukbxllob 
ia held to a rigid accountability for ita 
debta, and consequently looka to ita aub- 
acribera to help it out by paying their 
aubacriptiona. True, if we could pay our 
creditora with promiaea, all we would haye 
to do would be to aaaign aa payment a few 



of the promiaea giyen to ua. But, unfor- 
tunately, promiaea are not legal tender in 
New York, and therefore we are forced 
to aak all who owe for Thb Oouhbbllob 
to quickly pay in aomething more aub- 
atantial. 

There haa been acme complaint that 
Thb C0UK8BLLOB haa not been receiyed 
by all aubacribera regularly. If thoae who. 
lack back numbera will apply to any of 
the Board of £ditora, they will be cheer- 
fully furniahed with any copiea they have 
not received. 

We therefore hope that all will pay up 
their aubacriptiona and get their back 
numbera aa aoon aa poaaible. 
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A GOOD ABBXmMMT, BUT VVBUOOKfr- 

FiTL. — Maitre Pooillety the eminent French 
oounael, Batonnier of the Order of Parie 
Barrieten, has begun dttings at the 
Palais de Jnstioe, at which he giyee advice 
gratis on all legal sabjects. The object 
is to help poor people who cannot pay for 
forensic assistance. It seems, howeyer, 
that his time is taken np with all sorts cf 
people. Thns, a man of abont fifty years 
of age came and told a long story of some 
alleged grieyanoe. 

'' What are yonP^ asked the benevolent 
oonnseL 

''I am a carrier in a good way of 
business,^ was the reply. 

'' Well,"" said Maitre PoniUet, ''if that 
is so yon can afford to employ coansel in 
the regular way. I am here to help poor 
people.'' 

The applicant hereupon put on a know- 
ing look. ''Ahl'' he said, ''that is just 
it. I don't want to employ counsel. If 
I go to a lawyer he will say, 'Thafs 
right. Oo it. Let them have it. Oo in 
and win/ and all because he wants his 
fees. Now, you do not charge anything, 
and, therefore, you will give me honest 
advice." 

Satisfactory as this reasoning seemed to 
be to the applicant, it did not succeed, and 
he had perforce to go away no wiser, at 
all events as regards the subject of his 
dispute, than when he came. — The London 
Daily News. 

A BAKK which cashed a check on which 
there was an accommodation indorsement, 
and sent it to a correspondent for collec- 
tion, was held, in Oomer v. Dufour (Oa.) 
(30 L. B. A., 800), to have no right to 



recover back the money paid on the dheok, 
because a check taken by the oonmpooAr 
ent bank from the drawee proved worth- 
less on account of delay in presenting it; 
and this was so held although theoriginal 
check was reclaimed and duly protested 
after the drawee's check had been dis- 
honored. 

A BANK which guaranteed the payment 
at a clearing-house of the checks of 
another bank that was not a member was 
held, in Volts v. National Bank (HI) (SO 
L. B. A., 155), to become an assignee of 
such a check when, in pursuance of the 
guarantee, it paid it after the other bank 
had made an assignment for creditors. 
In paying the check it was held not to be 
a mere volunteer, but to have, by subro- 
gation, the rights of the party to whom 
payment was made. 

A. GIFT to rector, church wardens, and 
vestrymen of an unincorporated religious 
society in trust to pay the salary of the 
rectors of the parish forever, or for church 
purposes only, was held to be a charitable 
use, in Alden v. St Peter's Parish (HI.) 
(80 L. B. A., 238); and such a gift was 
held to be unaffected by a statute limiting 
the ownership of property by incorporated 
church societies. 

A STIPULATION against liability for 
negligence of a railroad company setting 
fire to buildings erected en its right of 
way under a lease is held valid, in Hart- 
ford Fire Ins. Op. v. Chicago, M. & St P. 
B. Co. (C. C. App., 8th C.) (80 L. B. A., 
198), notwithstanding the claim that this 
was a violation of public policy. 
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A NOYBL qaestion in the law of negoti- 
able paper, respecting the effect of an assign- 
ment without recourse upon a later indorse- 
ment by the assignee^ is decided, in DeHass 
V. Dibert (G. 0. App., 8d C.) (30 L. B. A., 
189), by holding that the assignee may, by 
indorsement, incur the liabilities of an in- 
dorser of negotiable oommercial paper, 
and that the negotiable character of the 
instrument is not destroyed by an assign- 
ment without recourse. 

A BAILBOAD COMPAKY drawing a special 
train of cars for a circus, loaded with ani- 
mals and other property, as well as persons 
connected with the circus, and running 
on special time, under a special contract 
by which the risk of accident is assumed 
by the owner of the circus, is held, in 
Chicago, M. & St. P. B. Co. v. Wallace 
(C. C. App., 7th.C.) (30 L. E. A., 161), 
to be a private carrier as distinguished 
from a common or public carrier. The 
note to the case presents other similar 
authorities on this question. 

While a railroad company owes no duty 
to a passenger as such after he has reached 
his destination and alighted from the train, 
yet it is held, in Orantz v. Bio Orande 
Western B. Co. (Utah) (80 L. B. A., 



297), that the company is liable for an 
assault on a person, made by employees 
aided by strangers, while he was in one 
of its station-houses in a sparsely-settled 
country, where the ticket-agent, who rep- 
resented the oompany, was present and 
made no effort to interfere. 

OiTE of the most important and at the 
same time least understood questions in 
the law of contracts is the right of aban- 
donment or renunciation of a contract by 
reason of a default of the other party. 
Such right is asserted in Lake Shore & 
M. S. B. Co. V. Bichards (1)1.) (30 L B. A., 
33), where the other party, without ren- 
dering further execution of the contract 
impossible, refuses to treat it as binding 
upon himself. Another phase of this 
question appears in Oerli i;. Poidebard 
Silk Mfg. Co. (N. J.) (30 L. B. A., 61), 
where it is held that default by either 
party with reference to anyone instalment 
of goods to be delivered in instalments, 
for which payment is to be made sepa- 
rately, will not ordinarily entitle the other 
party to abrogate the contract. The gen- 
eral question of the right to rescind or 
abandon a contract because of the other 
party's default is presented, with a review 
of numerous cases, in a note to these cases, 
in 80 L. B. A., 88. 
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EFFECT IN NEW YORK STATE OF A FOREIGN JUDGMENT OF 
DIVORCE UPON A NON - RESIDENT DEFENDANT SERVED 
BY PUBLICATION. 



BY WILLIAM LESSER. 



Strongly opposed to each other, two 
principles of law stand oat in the subject 
of divorce respecting the point to be dis- 
oassed in this article. That followed bj 
the courts of New York State and a few 
other States maintains that a foreign judg- 
ment of divorce, where a non-resident 
defendant is not served with process within 
the State, does not appear therein, but is 
served constructively by publication, is 
illegal and void. The other rule is that 
such a divorce is legal and valid, not only 
in the State where granted, as the first 
rule concedes, but that it is valid every- 
where. The latter rule is most strenuously 
advocated by the leading law-writers and 
the courts of most of the States ; the for- 
mer is distinctively the New York rule, 
followed by New Jersey, Vermont, Michi- 
gan, Massachusetts, Wisconsin, and a few 
other States. 

It is to be regretted exceedingly that 
such a conflict of laws upon this vital 
point should exist, threatening as it does 
the very foundation of society ; for what, 
indeed, is more essential to the progress, 
growth and prosperity of a community 
than that its morals shall be of the highest, 
and especially that the marriage relation 



jhall ever be considered sacred and invio- 
lable, so far as human laws can control. 
By a uniform system of divorce laws in 
this country all the evils of the various 
bodies of laws of the different States, per- 
taining to this subject, would be done 
away with, and a citizen married or divorced 
in one State might go into another without 
any fear of being indicted for bigamy, etc. 
What we need are national laws upon this 
subject^ whereby the causes and methods 
of obtaining a legal dissolution of the 
marriage relation will be the same in one 
State as in the other. With these brief 
remarks concerning the necessity of na- 
tional legislation on the subject of divorce, 
I will proceed to a consideration of the 
cases in this State upon the particular 
point to be discussed. 

One of the earliest cases is that of Bor- 
den t^. Fitch (15 Johns. Rep., 121), decided 
in 1818 by the Supreme Court of Judica- 
ture. In that case the defendant was 
decreed a divorce in Vermont ; but neither 
at the time was his wife within the juris- 
diction of the Vermont courts nor was 
actual notice given her of the commence- 
ment of the action. The plaintiff got a 
divorce a vinculo matrimanii, and then 
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came into New York State, and married 
the daughter of the present plaintiff, whom 
he treated with harshness and severity. He 
Lad said nothing concerning his diyoroe^ 
and gave people to understand that his 
jSrst wife was dead. Afterwards it was 
discovered that his first wife was living, 
and defendant was arrested on a charge 
of bigamy. Then the present plaintiff — 
mother of defendant's so-called second 
wife — began an action on the case against 
him for debauching the daughter and 
servant of the plaintiff, per quod aervitium 
amisit The question turned on the 
validity of the Vermont divorce, which, 
of course, if valid, was aicomplete bar to 
the present action. Thompson, Oh. J., 
in delivering the opinion of the court, 
said : ** To sanction and give validity and 
effect to such a divorce appears to me to 
be contrary to the first principles of justice. 
To give any binding effect to a judgment, 
it is essential that the court should have 
jurisdiction of the person and of the 
subject-matter, and the want of jurisdic- 
tion is a matter that may always be set up 
against a judgment when sought to be 
enforced or where any benefit is claimed 
under it" The opinion contained a dic- 
tum that, had the defendant in the divorce 
action been duly notified to appear, a 
judgment would have been conclusive. 

Bradshaw v. Heath (13 Wend., 407), 
decided in 1835, followed the rule as laid 
down in above case, and held, in an action 
of ejectment for dower, where defendant 
proved plaintiff secured a divorce in Con- 
necticut from her first husband, who was 
at the time in New York, and *^who was 
not served with process or had notice of the 
proceeding, or appeared," that plaintiff 
could not maintain the action, and that 
the divorce was void and inoperative here. 



Plaintiff sought dower in second husband's 
estate. 

In 1851 the case of Vischer v. Viscber 
(12 Barb., 640) was decided. Here the 
husband and wife, having a domicile in 
this State, were married here, and after- 
wards the wife obtained a divorce here 
a mensa et thora. Subsequently the hus- 
band went to Michigan, and obtained a 
decree of divorce a vinculo, on a charge 
of willful desertion, the wife not having 
appeared, nor having notice, except con- 
structive notice by publication in a news- 
paper in that State : it was held that the 
divorce was a nullity in this State. The 
court, per Hand, J., said : ^' It is a sound 
principle of law, as well as of natural jus- 
tice, that no person should be bound by 
a judgment without an opportunity to be 
heard.'' 

In the case of Eerr v. Eerr (41 N. Y., 
278 [1869]) letters testamentary were 
granted the plaintiff on the estate of 
Bichard Eerr. Defendant, on proof that 
she was his wife, he having gotten a 
divorce in Indiana, there being no service 
of process on her, nor appearance by her, 
had the letters testamentary revoked and 
letters of administration granted her. Nor 
was she domiciled at the time in Indiana. 
The second marriage was innocently con- 
tracted by the second wife, and the decision 
was a great hardship to her ; yet the court 
said it could not be helped, for that was 
the law. 

^' A court has no more authority to 
assume jurisdiction over a marriage con- 
tract than over any other subject, without 
due service of process or the appearance 
of the party defendant.'' " A contract of 
marriage, regarded in this State as a sol- 
emn obligation, is a mere farce if it can be 
thus dissolved ;" ». 0., without service of 
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process actnallji or notice to the wife. 
'^ It is almost necessarily an ex parte pro- 
ceeding, where defendant resides in New 
York/^ and notice is required hj the Indi- 
ana statute to be published once a week 
for three weeks in a newspaper in the 
connty. So spoke the court in Hoffman 
V. Hoffman (46 N. Y.» 30), emphasizing 
the rule in point, through Peckham, J. 
This case was decided in 1871. 

Where the defendant is domiciled in 
the State where the action for divorce is 
brought, seryice by publication is suffi- 
cient. This is all that was decided in the 
case of Hunt v. Hunt (72 N. Y., 218 
[1878] ). The rule in New York was not 
shaken, and in fact the following dictum 
appeared in the opinion : '' There are 
numerous authorities, to the effect that a 
judgment of another State, got against a 
resident of this State, and who has ne?er 
been a citizen of that, without personal 
service of process or voluntary appearance, 
is not a valid judgment, and may be in- 
quired into in our courts; and on such 
facts appearing, may be disregarded, as 
having been rendered without jurisdic- 
tion.'* 

One of the leading cases upon the point 
nnder consideration is that of The People 
V. Baker (76 N. Y., 78), decided in 1879 
— important and decisive of the question, 
and involving the liberty of a citizen. 
The facts of this noted ease were as fol- 
lows: An indictment for bigamy charged 
that defendant Baker was, in 1871, mar- 
ried to one Lillie West in Ohio, and that, 
while she was living, he . married one 
Eunice Nelson at Auburn in New York 
State. On trial of the indictment. Baker 
defended by offering in evidence a judg- 
ment in a connty in Ohio, in an action by 
said Lillie against him for divorce. The 



record showed proof of service of process 
on defendant by publication; there was 
no personal appearance by him. It was 
also shown that the judgment was valid 
and binding under the laws of Ohio. The 
court held that the evidence was incom- 
petent for any purpose save to show intent 
of defendant; to which defendant's coun- 
sel duly excepted. Defendant was con- 
victed; and, on appeal, the Gourt of 
Appeals, through Folger, J., said that a 
court in another State cannot adjudge to. 
be dissolved and at an end the matri- 
monial relation of a citizen of this State, 
domiciled and actually abiding here^ 
throughout the pendency of the judicial 
proceedings there, without a voluntary 
appearance by him therein, and with no 
actual notice to him thereof, and without 
personal service of process on him in that 
State. This principle, the court said, has 
been uniform, citing cases (supra). It 
declared it would and must abide by the 
law in this State^ unless the adjudications 
have been authoritatively overruled in that 
regard. The case of Oheever v. Wilson 
(9 Wall., 109 [1869]) is not applicable, 
said the court, for there both parties put 
in a voluntary appearance (see post). The 
dictum in Pennoyer v, Neff (95 U. S., 
714 [1877] ) (and post) does not overrule 
decisions in this State. There it held, to 
warrant a judgment in personam^ there 
must be personal service of process, or 
assent in advance to a service otherwise. 
Judge Folger further said that a State 
may authorize judicial proceedings, to 
determine the status of one of its own 
citizens toward a non-resident, which will 
be binding within the State, though had 
without service of process or appearance. 
"We must and do concede that a State 
may adjudge the status of its citizen 
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toward a non-residenty and may authorize 
to that end such judicial proceediugB as it 
sees fit; and that other States mast acqui- 
esce so long as the operation of the judg- 
ment is kept within its own confines* 
But that judgment cannot push its efTect 
oyer the herders of another State, to the 
subversion of its laws and the defeat of its 
policy; nor seek across its bounds the 
person of one of its citizens^ and fix upon 
him a itcUus against his will and without 
his consent, and in hostility to the laws 
of the sovereignty of his allegiance/^ In 
reply to the argument, that a judicial 
proceeding to touch the matrimonial rela- 
tion of a citizen of a Stato, whether the 
party is or is not also a citizen, is a pro- 
ceeding in renif or quasi in rem, the court 
says: '^Now, if the matrimonial relation 
of the one party is the res in one State, 
is not the matrimonial relation of the other 
party a res in another Stato ?" In answer 
to the argument, that our Code provided 
for the giving of judgment against a non- 
resident by like substituted service, the 
court say: '^This is but to say that, on 
the principle of comity of States, we should 
give effect to the judgment. But this 
principle is not applied when the laws and 
judicial acts of another State are contrary 
to our own public policy or to abstract 
justice or to pure morals. The policy of 
this Stato always has been that there may 
be of right but one sufficient cause for a 
divorce a vinculo, and that policy has been 
upheld, with strenuous effort, against per- 
sistent struggles of individuals to vitiate 
and change it/' It may be remarked that 
the Ohio divorce was granted on the 
ground of ^' gross neglect of duty." Chief 
Justice Ohurch dissented. 

The dictum of actual notice was rejected 
in the case of O'Dea v. O'Dea (101 N. Y., 



38)^ decided in 1885. The opinion was a 
short, per curiam one; but the case is 
noted for the able, strong and convincing 
dissenting opinion, written by Judge Dan- 
f orth, and concurred in by Judges Miller 
and Finch. Thus the rule laid down in 
all the above cases had a narrow escape 
from annihilation. 

Defendant married in New York. His 
wife left him, and went to Toronto. He 
removed, and became a resident of Ohio, 
where he brought an action for divorce, 
on the ground of willful desertion. She 
was served with copy of petition and sum- 
mons by mail, and was personally present 
and with counsel while depositions were 
taken in Toronto, where they both origi- 
nally lived. A divorce was granted, and 
the defendant (wife) afterwards married 
the plaintiff. The latter brought action 
to have the marriage annulled. The court 
held, there being no jurisdiction, the mar- 
riage was illegal and void. The court said 
it regretted that there was such a conflict 
of opinion, and hoped that some ultimate 
authority would relieve the point from 
the difficulties attending it. 

The pointe made in the dissenting opin- 
ion were these : 

1. The divorce was valid by the laws 
of Ohio, and there was no evidence that 
it was not valid by the laws of Canada. 

2. In the Baker case there was no no- 
tice of proceedings except by publication. 
In this case actual notice was given ; and 
it was implied in the propositions laid 
down there, that, had the defendant re- 
ceived actual notice, a different conclusion 
would have been warranted. 

3. At time of judgment in the Baker 
case, our statute did not provide for au- 
thorizing the doing in this Stete of the 
same method of service ; but at the present 
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time it does (post). Oonsequently it can- 
not be said that public policy is opposed 
to snch proceedings as those in Ohio. 

4. The domicile of defendant's first hus- 
band was her domicile, according to New 
York law. This is that, only ''from neces- 
sity, the wife may in certain cases have a 
domicile in another jurisdiction than that 
of her husband, as when they are living 
apart under a judicial decree of separation, 
or when the conduct of the husband has 
been such, as to entitle the wife to an 
absolute or limited divorce. As it appears 
in this case, he was without fault. Upon 
what ground, then, has she acquired a 
separate domicile ? . . • Until we are 
prepared to give up the common-law rule 
as respects the relation and unity of man 
and wife, we cannot hold that a wife, at 
her pleasure and without cause, may estab- 
lish a separate residence or domicile beyond 
the man's control.'' 

5. The decision in Pennoyer v. Neff 
(post) says : '' A' judgment for divorce in 
one State determines the status or con- 
dition of the resident by dissolving the 
marriage tie, and therefore necessarily 
precludes the other party from asserting, 
or any court in New York State from 
holding, that the marriage so dissolved 
exists or is in force." 

The doctrine was affirmed in Kundle v. 
Van Inwegen (9 Oiv. Pro. Bep., 328), 
decided in 1886 at Special Term. 

In the case of Jones v, Jones (108 N. Y., 
415 [1888 J ) the court reaffirmed the rule. 
"It is an elementary principle," says 
Judge Andrews, " that no court can law- 
fully adjudge rights of persons or prop- 
erty in the absence of jurisdiction." If 
it so attempts, ^4t is not protected, under 
the Constitution and laws of the United 
States, from attack from want of juris- 



diction (15 Johns., 121 ; 5 Wend., 148 ; 
41 N. Y., 272; 18 Wall., 461)." "It 
must be conceded at the outset that the 
service of the citation upon defendant 
here, who at the time was a resident and 
citizen of New York, owing no allegiance 
to the State of Texas, was utterly void 
and ineffectual as a means of giving the 
courts of Texas jurisdiction of the defend- 
ant." But in this case the court held 
that jurisdiction was given by the defend- 
ant appearing. 

In Cross v. Gross (108 N. Y., 628 
[1888]) the Court of Appeals again 
affirmed the principle, and the syllabus 
says, as is actually decided : " A judgment 
of divorce, obtained in another State, 
against one who, at the time it was rendered, 
and during the pendency of the action, was 
domiciled in this State, and who was not 
served with process, and did not appear in 
the action, is inoperative and void as to 
the defendant." The court say: ^'The 
cases of The People v. Baker (supra) and 
O'Dea V. O'Dea (supra) are decisive on 
this point, and bar the further discussion 
to which the appellant invites us." 

In 1889, in the matter of Morrisson 
(52 Hun., 102), affirmed in 117 N. Y., 
638, without opinion, Van Brunt, P. J., 
distinguishes the case where a person is 
domiciled in another State, has married 
in that State, and his wife has committed 
adultery there, and an action of divorce 
has been begun and a decree rendered 
annulling the marriage because of this 
adultery, saying that such a divorce is 
valid in this State, even though the wife, 
after separating from her husband (be- 
fore his divorce), made her domicile in 
this State, and was served by publication. 

The court say the rule applies only 
where the jurisdiction of the sister State 
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has been eridenily soaght for the parpoie 
of eyading the laws of this State, on the 
ground of diroroe was for a cause not 
recognized as sufficient by the laws of this 
State. It is not stated on what grounds 
the decision was affirmed ; but howeyer 
that may be, it is laid down again in 
De Meli v. De MeU (120 N. Y., 485 [1890]) 
that ^ a court has no extra-territorial juris- 
diction, and a person not domiciled in the 
State or country cannot be charged in 
personam by adjudication there, unless he 
is personally serred with notice or process 
within it, or yoluntarily submits himself 
to the jurisdiction of its court by appear- 
ing in some manner in the action or pro- 
ceeding sought to be instituted against 
him." 

In that case the judgment of diyoroe 
was rejected, the court not looking to see 
upon what ground it was granted or 
where the acts took place, or for what 
purpose the plaintiff in that action went 
abroad. 

The case of Bigney t^. Bigney (127 N. 
Y., 408 [1891] ), oyerruled in Laing v. 
Bigney (16 Sup. Gi Bep., 866 [Jan. 13, 
1896]), by the United States Supreme 
Oourt, seems to haye created an idea in 
the popular mind that, by the reyersal, 
jurisdiction of the person was held to be 
unnecessary in order to get judgment of 
diyorce against a non-resident. But such 
was not the point decided by the United 
States Supreme Oourt The facts were 
that the New York Oourt of Appeals said 
that to render a judgment for costs and 
alimony in an action for diyoroe yalid in 
this State, jurisdiction of the person must 
be obtained, and, if not, the judgment can- 
not be enforced in this State. The court 
said where a supplemental bill for diyoroe 
was filed after the original one, which the 



defendant answered, and the defendant 
was out of the State when the former was 
filed, and was not seryed with copy of it, 
that a judgment pronounced against him 
was inyalid for lack of jurisdiction. 

It did contain a dictum which said : 
*' The courts of the United States and New 
Jersey hold a diyoroe to be yalid, so far as 
it affects the marital status of the plaintiffs 
which is granted by the courts of a State, 
pursuant to its statutes, to one of its 
resident citizens, brought by such citizens 
against a resident citizen of another State, 
though the defendant neither appears in 
the action nor is seryed with process in 
the State wherein the diyorce is granted.'' 
But the general rule is still laid down 
** that the marital status of such non- 
resident defendant is not changed by a 
judgment so recoyered, he or she remain- 
ing a married person.'' 

The United States Supreme Oourt, not 
denying that jurisdiction was necessary 
of the person of a non-resident defendant, 
reyersed the decision on ground that juris- 
diction of the person had been actually 
acquired, saying that the oourt gaye too 
much weight to the eyidence of a New 
Jersey lawyer, who testified that '' the de- 
fendant would, as to the new matter con- 
tained in the supplemental bill, not be in 
court," without citing a statute or author- 
ity to sustein his point The oourt said 
that defendant had appeared in answer to 
the original bill in equity for diyoroe, and 
that general jurisdiction of his person 
haying once been acquired, it will be pre- 
sumed, there being nothing inconsistent 
on the face of the papers, that jurisdiction 
continues for all the purposes of the 
action, especially, as it is said in the New 
York Law Journal, Feb. 26th, 1896 : " If 
it be eked out by a subsequent appearance 
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by the defendant for a special pnrpoee^ 
without his attacking the portion of the 
judgment sought to be enforced in the 
foreign forum.'' ''But, howereri Laing 
V. Bigney does not impugn the general 
rule that personal jurisdiction obtained 
either by seryice of process within a StatCi 
or appearance, is necessary in order that 
extra-territorial recognition and enforce- 
ment of a judgment may be claimed under 
Article 4 of the Federal Constitution.'' 

Williams v. Williams (180 N. Y., 198 
[1801] ) was a case in which again it was 
sought to oyerthrow the rule upon new 
authorities, namely, Maynard v. Hill (125 
U.S., 190) and Cheely v. Clayton (110 
IT. S., 701), but the court held the former 
case went no further than that a divorce 
granted without serrice upon or personal 
appearance of the defendant establishes 
the status of the parties to it within the 
State in which it was rendered. In regard 
to the rule, it is said : '' Until it is squarely 
overruled by a court of ultimate authority, 
it must and will be regarded as settling 
the law in this State." 

Nowhere are the obnoxious effects of the 
law more plainly pointed out than in the 
vigorous opinion of Judge Pryor in Davis 
V. Davis (22 N. Y., Supp., 191 [1893] ). 
The wife sought to have her marriage 
with the defendant annulled on the 
ground of the alleged invalidity of a 
judgment of divorce obtained by him in 
Massachusetts from a former wife^ service 
having been made by publication, she 
being a non-resident and not appearing. 
The court held the former decree a nullity, 
and said : ** To this conclusion I am com- 
pelled, but I am not forbidden to say that 
my reason revolts against it By the law 
of Massachusetts its court has jurisdiction 
of the defendant in the divorce suit, and 



the decree of divorce is valid and conclu- 
sive. By virtue of the supreme law of the 
nation, a decree of divorce, valid and 
effectual by the laws of the State where 
obtained, is valid and effectual in all the 
States (Gheever v. Wilson, 9 WaU., 109), 
and yet I am to declare this Massachusetts 
judgment a nullity. And why P Because 
the jurisdiction of the Massachusetts court 
rests solely upon a constructive service of 
process by publication, and by the law of 
New York such service is of no avail. But 
such constructive service of process is the 
only foundation of the jurisdiction of this 
court in the present case ; yet by the law 
of New York such service gives juris- 
diction to its court, and the judgment I 
am to render is not only valid, but of so 
transcendent an eflSeacy as to impeach 
and cancel the judicial proceedings of 
another State. In reason such service 
should be suflScient in both States, or in 
neither. Equally anomalons will be the 
effect of the judgment of this court on the 
relation and rights of the parties. In 
Massachusetts, not the former spouse, but 
this plaintiff, is the lawful wife of the 
defendant ; while in New York the former 
spouse is still the wife of the defendant and 
his connection with the plaintiff a crime. 
Indeed, relying on the nullity of the 
Massachusetts decree, the former wife has 
instituted here an action for divorce from 
the defendant on the allegation that his 
marriage with this plaintiff is an adnlterous 
association. The executive of New York 
may demand from Massachusetts the 
rendition of the defendant as a bigamist 
whom Massachusetts has released from his 
former marriage. The absurd and mis- 
chievous consequences of the present 
judgment do not relieve me from the 
necessity of pronouncing it ; but perhaps 
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the expositdon of them may not be amiss 
in the prevalent agitation for a uniform 
system of marriage and divorce/' It will 
be noted that the United States case, 
which Judge Pryor declares makes the 
divorce valid and eflTectnal, was declared 
by the court, in The People v. Baker 
{8upra)f to be inapplicable. 

Campbell t^. Campbell (90 Hun., 283 
[Oct., 1895] ) was a case where a husband 
left his wife in Pennsylvania and came to 
New York. She secured a divorce from 
him in Pennsylvania upon constructive 
service of process. The court held that it 
was valid on technical ground that proof 
had not been made of a change in husband's 
domicile. It is stated that it is not known 
on which ground In re Morrisson (supra) 
was affirmed. If upon ground first stated 
by Van Brunt, P. J., this Pennsylvania 
divorce might be adjudged valid even 
though husband's domicile was proved to 
have been changed to New York. But, as 
was before stated, the ground of affirmance 
was unknown, no opinion being rendered. 

The editor of the New York Law Jour- 
nal, in the issue of November 13th, 1895, 
strongly criticises the ground on which 
Campbell t^. Campbell is decided, and 
says : '' It is to be regretted that the de- 
cision could not have been placed on the 
broad ground that when a deserted spouse 
obtains a divorce, though only through 
service by publication in the State that 
was the common domicile, the same shall 
be extra-territorially recognized, although 
the deserting party may have changed 
his domicile before the institution of pro- 
ceedings." The argument from public 
policy and comity would seem to apply 
with special moral force to such a case, 
says he. 

The latest exposition of the law upon 



this subject in the New York courts was 
made in The People v. Earlsioe (93 Hun., 
571), decided in February, 1896, by the 
Appellate Division of the Supreme Court, 
First Department, Justice Barrett writing 
the opinion. Defendant charged with 
abandoning his wife attempted to offer in 
evidence a Kentucky decree of divorce, in 
which proceeding the wife never had any 
notice. It was held that the decree was 
void and properly rejected, that the wife 
was entitled to maintain an independent 
domicile (Hunt v. Hunt, supra), owing to 
the misconduct of her husband, and was 
not bound by the judgment in Kentucky. 

Above I have given the main cases 
whereby the rule has become settled in 
New York State. For a full and com- 
prehensive resume of the law of domicile 
for the purposes of divorces, affirming the 
case last cited, the reader is referred to the 
note to the case of Mellen v. Mellen (10 
Abbott's N. C, 329). 

Cases from other States, following the 
New York rule, are Doughty v. Doughty 
(27 N. J. Eq., 315; S. C, 28 N. J. Eq., 
587); Flower v. Flower (42 N. J. Eq., 
153); Cook v. Cook (56 Wis., 218), which 
contained a strong dissenting opinion by 
Taylor, J., who says : " It is difficult for 
me to understand how the husband can be 
unmarried and the wife remain married." 
Prosser v. Werner (47 Vt., 667) also ap- 
proves of the New York rule. 

Lastly in support of the principle of law 
supported by the preceding cases, I wish 
to cite the article in 3 Amer. Law Beg. 
(N. S., 193), written on the subject by 
Isaac F. Bed field, formerly Chief Justice 
of Vermont, and in 1864 one of the editors 
of the above magazine. Inter aliOy he 
says : " An ex parte decree of divorce has 
no proper effect upon the relation of hus- 
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band and wife ; the married relation re- 
mains the same aa it was before ; the 
petitioner is still married to the absent 
defendant, who neyer became a party to 
the proceeding or the jndgment, and who 
is, of course, in no way affected by it, and 
consequently the married relaiian remains 
the same as before, and all its rights and 
duties beyond the limits of the State are 
the same*'' He says, however, as to the 
petitioner, the diyorce is valid in the State 
where obtained. '^ This will not, indeed, 
legalize polygamy precisely in the State 
where such decrees in regard to the siatt^ 
of its domiciled inhabitants are passed. 
It only allows a man to have a differ&nt 
wife in different States. And this rule is 
susceptible of such extension that the 
same man matf have different wivee in 
different States, but only one wife in the 
same State, and if there be any soundness 
in the maxim, that exchange is no robbery, 
we do not exactly perceive how a person is 
liable to punishment under the statute 
against bigamy, since he has not ^ttro wives 
with reference to any one jurisdiction, but 
only different wives in different juris- 
dictions" (sec. 35). He does not wish to 
be taken in a spirit of levity, says the 
learned justice, but the proposition of 
giving jurisdiction is ** too one-sided and 
too glaringly absurd, not to say offensive, 
to be seriously entertained by any mind not 
perverted upon the point in controversy. 

I will now proceed to take up a few 
United States cases, often cited as bearing 
on this subject, but first call the attention 
of the reader to Article 4, Section 1, of 
the United States Constitution, which 
provides that ' ' full faith and credit shall 
be given in each State to the public acts, 
records and judicial proceedings of every 
other State. And the Congress may, by 



general laws, prescribe the manner in 
which such records shall be proved, and 
the effect thereof.'' As is said in Christ- 
mas V. Bussell (5 Wall., 801): <' Congress 
has exercised tiiat power, and in effect 
provided that the judicial records of one 
State shall be proved in the tribunals of 
another by the attestation of the clerk, 
under the seal of the court, with the cer- 
tificate of the judge that the attestation 
is in due form." It is further said, in 1 
U. 8. Stat at Large, 122, that such record 
so authenticated shall have such faith and 
credit given to them in every other court 
in the United States as they have by law 
or usage in the courts of the State from 
whence the said records were or shall be 
taken. It is stated also in Christmas v. 
Bussell (eupra): '^When the question of 
the construction of that act of Congress 
was first presented to this court, it was 
argued that the act provided only for the 
admission of such records as evidence, 
that it did not declare their effect, but the 
courts refused to adopt the proposition, 
and held, as the act expressly declares that 
the record, where duly authenticated, shall 
have in every other court of the United 
States the same faith and credit as it has 
in the State court from whence it was 
taken," citing Mills v* Duryee (7 Cranch., 
483). '^Bepeated decisions made since 
that time have affirmed the same rule, 
which is applicable in all similar cases 
where it appears that the court had juris- 
diction of the cause, and that the defend- 
ant was duly served with process or ap- 
peared and made defence (3 Wheat., 832 ; 
24 Howard, 208; 11 Howard, 166). 
Where the jurisdiction has attached, the 
judgment is conclusive for all purposes, 
and is not open to any inquiry upon the 
merits (9 Mass., 462 ; 7 Gill., 430)." 
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In regard to the effect of this article, it 
is said by Judge Story : ''If a judgment 
is condusiye in the State where it was 
pronounced, it is equally condusiye every- 
where/' in the yarious other States (2 
Story on Constitution [3d ed.], sec. 1318). 

Oheeyer v. Wilson (9 Wall., 109), de- 
cided in 1869, is a case concerning which 
much conflict of opinion has arisen as to 
its effect on the point under discussion. 
It is not applicable (The People v. Baker, 
supra). It decides the validity and 
legality of the divorce (Davis v. Davis, 
supra). In order that it be understood, 
it may be stated that a question arose as 
to whether a wife had gained a domicile 
in Indiana, as bearing upon the question 
of the validity of a divorce adjudged to 
her in that State. Her husband appeared 
in the proceeding ; so what was said re- 
lating to our point was a mere dictum. 
Was the petitioner a bona fide resident of 
the county in which the bill was filed ? was 
decided in the affirmative by the Indiana 
court, and a court of another State sought 
to inquire into the fact. 

But the United States Supreme Court 
said : '' The decree was valid and effectual 
according to the law and adjudication in 
Indiana. The Constitution and laws of 
the United States give the decree the 
same effect elsewhere which it had in 
Indiana. '^ The syllabus says : '^ A decree 
in divorce, valid and effectual by the laws 
of the State in which it was obtained, is 
valid and effectual in all the States." It 
will be seen that the defendant actually 
appeared in this action, and the court 
said that the petitioner's domicile was 
rightly a matter to be decided by the 
courts of the State where the bill is 
brought. That was all that was actually 
decided. 



Pennoyer v. Neff (95 U. S., 784), a 
leading case on the effect of a foreign 
judgment, decided in 1877, did not involve 
the question, but it is said by the court, 
per Field, J.: ''The jurisdiction, which 
every State possesses to determine the 
civil status and capacities of all its inhab- 
itants involves authority to prescribe the 
conditions on which proceedings affecting 
them may be commenced and carried on 
within its territory. The State, for ex- 
ample, has absolute right to prescribe the 
conditions upon which the married re- 
lation between its own citizens shall be 
created and the causes for which it may 
be dissolved. One of the parties guilty of 
acts for which, by the law of the State, a 
dissolution may be granted, may have re- 
moved to a State where no dissolution is 
permitted. The complaining party would 
therefore fail if a divorce were sought in 
the State of the defendant; and if the 
application could not be made to the 
tribunals of the complainant's domicile in 
such case, and proceedings be there in- 
stituted without personal service of pro- 
cess or personal notice to the offending 
party, the injured citizen would be with- 
out redress. '' Justice Fields here citee 
Bishop: Marriage, Divorce and Sepa- 
ration, § 156, where the author says that 
a divorce proceeding is an action in rem ; 
it acts upon the status; jurisdiction of 
the complainant is sufficient in such a 
case, and a divorce granted upon con- 
structive service of process on defendant 
would be valid and legal everywhere. So 
this dictum would seem to sustain the 
contention of those opposing the New 
York rule. 

It is proposed now to consider the other 
rule, and the manner in which its sup- 
porters work out its justice and truth. 



THB 0OXTN8ELLOR 



219 



The argument will be taken mainly from 
the works of law-writers, most of whom 
nnmercifally criticise the New York 
doctrine* 

Bishop, in his work on Marriage, 
Divorce and Separation, in forcible words 
takes the New York courts to task, and 
claims that its role is without foundation 
in principle or upon authority. They 
OTerlook the fact, says he, that they 
acknowledge the diyorce to be valid and 
prevailing when decreed* He says (vol. 
ii, § 154): '^In the absence of statutory 
direction, the tribunals of every civilized 
country holds a man who has no wife to 
be a single man. In this case (The People 
V. Baker, supra) the man had no wife, 
for the Ohio court, by whose decision 
the New York court acknowledged 
itself to be bound, had reduced his former 
wife's status to that of a single woman. 
Such then was the law in New York, 
which the majority of the court violated 
when it declared that a man whose wife 
the Ohio tribunal, by a decree, which 
under the National Constitution had the 
same effect in New York as in Ohio, had 
reduced to the status of a single woman, 
was still a married man ; and that he 
committed polygamy, when thus being 
without a wife, he married.'' Bishop 
emphatically condemns the New York 
court for standing upon the principle 
stars dsdsis in this case, and says: 
''Since we are a country composed of 
States, if judges will administer the law in 
a way to create a system of polygamy in 
all the btatee and to lay in every State a 
trap-door to the penitentiary for people to 
fall into who are morally innocent, it is 
submitted that there should be a better 
foundation for such woe-breeding and 
demoralizing decisions than a refusal. 



assumed to be under the rule of stars 
decisis, to look when a blunder is pointed 
out." 

Browne, on Divorce, says (page 341) 
that every State must hold an unreversed 
decree of divorce obtained in the State of 
the domicile of the party valid as to him. 
'' He at least cannot question it elsewhere, 
whatever decision such other State may 
arrive at in relation to the rights of a 
party whose domicile has never been in 
such State since the marriage." 

** No State has a right," says Stewart : 
Marriage and Divorce, § 817, to push 
its domestic policy beyond its boundaries 
and into other States or to dissolve the 
marriage or change the domestic status of 
persons belonging to other States without 
such State's consent" He supports the 
New York rule, but says divorce is valid 
everywhere as to the plaintiff, the domi- 
ciled party. 

An excellent statement of the reason of 
this opposing rule is found in Black on 
Judgments. He says: 1. ''A divorce 
proceeding is a proceeding in rem by 
petitioner to obtain an adjudication upon 
his or her marital status, which is the res. 
2. International law gives States the per- 
manent right to legislate and adjudicate 
upon the status of its own domiciled 
citizens, and determine their domestic 
relations" (§ 925). ''These two prin- 
ciples will furnish the key to the whole 
subject" "If it be conceded that a 
divorce proceeding is a proceeding in rem, 
it will necessarily follow that actual and 
personal notice to the defendant is not in- 
dispensable. The vital requisite is the 
jurisdiction of the res, and power and 
authority over the res, as we have shown, 
depend upon the actual and hima fide 
domicile of the petitioner within the Stute. 
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ThiB being secnred, it is immaterial that 
the other party is only constractiyely 
notified of the institution of the pro- 
ceedings'^ (§931). He conolades that 
'^ now the rale may be regarded as settled, 
by the great preponderance of anthority, 
that a decree of diyorce pronounced by a 
competent court, in favor of a bona fide 
domiciled citizen of the State and against 
a non-resident, where service of process 
was made by a reasonable constructive 
notice, and in the absence of any fraud or 
collusion, is valid and binding both in 
that State and in aU the States '' (§982). 

Another eminent law-writer argues that 
''the actual, Sona^efe residence of either 
husband or wife within a State will give 
to that State authority to determine the 
status of such party and to pass upon any 
question affecting his or her continuance 
in the marriage relation, irrespective of 
the locality of the marriage or of any 
alleged offence, and that such court in 
that State as the legislature may have 
authorized to take cognizance of the sub- 
ec t may lawfully pass upon such questions 
and annul the marriage for any cause 
allowed by the local law'' (Cooley on 
Constitutional Limitations, p. 494). He 
says further that a proceeding to dissolve 
the marriage relation is a proceeding in 
rem, and the ''courts of the State where 
the complaining party resides have juris- 
diction of the subject-matter ; and if the 
other party is a non-resident, they must 
be authorized to proceed without personal 
service of process. The publication which 
is permitted by the statute is sufficient to 
justify a decree in these cases changing 
the status of the complaining party, and 
thereby terminating the marriage" (p. 
499). 

" In the absence of statutory provisions. 



we should be inclined to think,** says 
Parsons (3 Pars, on Con., 8th ed., 606 
[605] ), " that the court would generally 
hold a divorce which was valid where 
granted, and was obtained in good faith, 
valid everywhere." He says, however, that 
the established rule in England seems to be 
that an English marriage cannot be 
terminated by a foreign divorce, unless 
both parties are actually domiciled in the 
country where the divorce takes place. 

In the American and English Encyclo- 
pedia of Law, the conclusion is arrived at 
that a divorce granted against a defendant 
who has neither appeared nor been sum- 
moned is valid as far as it affects such de- 
fendant's married status, citing the Mis- 
souri case of Gould v. Crow (57 Mo., 200) 
among others. An extract from Oould v. 
Crow, given in a note, says the domicile of 
petitioner gives jurisdiction of the status, 
and the court may for proper cause dis- 
solve the marriage relation. " The de- 
cree so pronounced is a judgment in rem, 
and, when not affected by fraud, it is valid 
everywhere." 

Herman, in his work on Estoppel and 
Bes Adjadicata, after a thorough discus- 
sion of the question, comes to the con- 
clusion '' that the rule is well settled that 
the actual bona fide residence of either 
husband or wife within a State will give to 
that State authority to determine the 
status of such party, and to pass upon 
any question affecting his or her con- 
tinuance in the marriage relation.'' 
" Every tribunal, whether sustaining the 
principle we have stated or the contrary 
one, have affirmed the following propo- 
sitions upon which the rule is based: 
1st. Every sovereignty has exclusive con- 
trol over the personal status of all domi- 
ciled within its territorial limits ; this is 
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unquestioned. 2d. Marriage and the 
rights and incidents arising therefrom are 
matters of personal «MiM. 3d. The well- 
settled doctrine that hnsband and wife 
may have separate domiciles whenever it 
is necessary or proper that they should. 
4th. As a corollary from these rules, the 
final one, that each must seek andean 
only obtain a diyorce from the other in 
the tribunals and under the laws of their 
own bona fide domicile '' (§ 541). 

The other view is taken by Melville M. 
Bigelow, in his notes to the 8th edition of 
Story's Conflict of Laws, in which it is 
stated : ** It has been held that a divorce 
obtained by a toife, who has acquired a 
residence in a State not that of the hus- 
band's domicile, will be valid everywhere 
regardless of notice or appearance. But 
that is clearly wrong.'' ''No decree ob- 
tained by either (husband or wife) against 
the other will have any extra-territorial 
force unless the defendant was served with 
process within the State, or appeared. To 
make divorce valid everywhere, the court 
must have jurisdiction of both of the 
parties," citing New York, Ohio, Massa- 
chusetts and Michigan cases. 

It is remarked by Chancellor Kent, 
somewhat tersely, that ''all judgments 
rendered anywhere against a party who 
had no notice of the proceeding are ren- 
dered in violation of the first principle of 
justice, and are null and void " (4 Kent's 
Com., 109). 

**Ibr the purposes of divorce/^ says 
Jacob, in his Law of Domicile (chap, x., 
§224), " a wife can possess an independ- 
ent domicile ; the law will not sufi^r the 
theoretical ground of jurisdiction to be 
pressed to the extent of defeating the ends 
of justice." A wife, says he, when her 
husband has deserted her and goes to 



another State, is not bound to resort to 
the courts of her husband's new domicile 
for redress, but may maintain her suit for 
divorce at the place where she was domi- 
ciled at the time his offence occurred. 

It is essential that the petitioner at least 
be domiciled within the jurisdiction of the 
court to give jurisdiction over divorce 
proceedings. " When the husband is the 
petitioner and is domiciled within the 
jurisdiction, there is in this respect no 
diflBiculty. The only question is, whether 
for divorce purposes the wife can acquire 
a domicile separate from her husband; and 
this question is now settled in most States 
in the affirmative" (Wharton, Commen- 
taries on American Law, §279). " When- 
ever extra-territorial service is in other 
cases permitted by the lexforif there is no 
reason why it should not be good in case 
of divorce. By the laws of most States 
service by publication issufiScient, though 
such service ought not to be considered 
sufficient to sustain a divorce in cases 
where personal notice could be given, but 
has been withheld" (§288). 

Under the heading, " Domicile of One 
Party Sufficient," it is said in Waifs 
Actions and Defences (vol. ii., titled, §5): 
" It is not however essential to jurisdiction 
[over divorce proceeding] that both of the 
parties be domiciled in the country. The 
court of the actual bona fide domicile of 
either party may entertain the juris- 
diction." Further he states that a decree 
of divorce, where defendant was neither 
personally in the State nor personally 
cited, but where constructive notice was 
given by publication (9 Wall., U. S., 108 
[supra] ), is valid as aflfecting the status 
of marriage. 

If the reader wishes to look up the 
various authorities in the States support- 
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ing the rale of the text-writers^ the fol- 
lowing leading caseB are referred to: 
Thompson v. State (28 Ala., 12) ; Ditson 
V. Ditson (4 B. I., 87) ; Harding v. Alden 
(9 OreenL [Mass.], 115) ; State t;. Schlos- 
ter et al., Phillips ([N. 0.], 620). 

The yiews expressed by all of the above 
authorities set forth clearly and intelli- 
gently the two principles of law as they 
exist in this country to-day. An impartial 
and thoughtfal reader cannot but have 
considered in his mind the force and logic 
of the reasoning of those adopting the 
latter rule. 

Surely, if it be conceded that the couple 
are not man and wife in the State where 
the divorce Was obtained, that either is 
single, and free to marry within that State, 
how can it be argued that the marriage 
relation exists when they are out of the 
State, after it has once been dissolved ? 
It is useless to enter into a further con- 
sideration of the subject, but the utter 
inconsistency of the position taken by the 
New York courts (possibly bound by siar$ 
decisis^ indeed, as Bishop says [supra], 
and unmindful of the injustice and hard- 
ship of the rule), when we come to con- 
sider that our own laws provide for the 
same method of service in like cases. 



The New York Code of Civil Pro- 
cedure says: ^'An order directing the 
service of a summons upon a defend- 
ant, without the State, or by publication, 
may be made in either of the following 
cases: 

^* 4. Where the complaint demands judg- 
ment annulling a marriage, or for a divorce 
or a separation'' (§438); ''And defend- 
ant, being a natural person, is not a resi- 
dent of the State" (ul.)- 

The order provides that plaintiff must 

send a copy of the summons and complaint 
to defendant, if the court be satisfied he 
will receive same (§440). When published, 
the summons must contain the words, 
"Action for a Divorce" (§1774). And 
judgment can be rendered only by the 
court (§1229). 

Yet similar provisions are considered 
powerless to confer jurisdiction when 
adopted by other States. 

In conclusion the hope is expressed that 
one of two things may be done, and done 
as soon as possible : either Congress should 
pass uniform divorce laws, or the court of 
ultimate authority give us a decision 
squarely overruling the New York prin- 
ciple, or at least settling the law on the 
point. 



THE LIABILITY OP ONE PERSON UPON HIS PROMISE TO 

ANSWER FOR THE TORT OP ANOTHER. 



PROM " THE ALBANY LAW JOURNAL. 

(Concluded.) 



Thoagh we find that this question is at 
last BO satisfactorily settled, that other, 
regarding the decisive accrning of the 
third person's liability, has not been. 
What fact or combination of circamstances 
is sufficient to cause the liability of the 
thiM person to commence P We have 
seen that this liability may arise from any 
source, and at any time ; and must arise 
prior to or concurrent with the liability 
of the promisor, or the latter cannot be 
collateral to it. When, then, can the lia- 
bility of the third person be deemed to 
exist? This question first came up in 
Read v. Nash, and was really the ground 
for the court's decision. The doctrine 
then set forth has never been definitely 
oYerruled, but has been, of necessity, en- 
tirely disregarded. In that case the plain- 
tiff claimed that Johnson was guilty of 
assault and battery, and sued him thereon. 
It does not appear that Johnson ever con- 
fessed his guilt It has been said that the 
promisor impliedly admitted Johnson's 
guilt by making his promise. But that 
reasoning cannot hold ; for the prisoner, 
quite possibly, promised out of pure friend- 
ship for, or agreement with, Johnson, and 
knew nothing of his guilt or innocence. 
The promisor was in no position or privity 
to make an admission binding on Johnson. 
But at any rate the court held that John- 
son had no liability because he had never 
been proven guilty at law. 



Now, if this doctrine— that the alleged 
committer o{ a iort is never liable to the 
person injured until he is held guilty of 
the tort by a jury — had been followed in 
other cases, the words '' default'' and 
''miscarriage'' would have been dead in 
the statute. For if the liability of the 
third person did not arise until judgment 
was found against him, the promise to 
answer for that liability could only be a 
promise to answer for the judgment-debt 
of another. Such a doctrine is against 
the exact words of the statute, and with- 
out reason. 

The very next case, of Eirkham v. Mar- 
ter, disregarded it Plaintiff claimed that 
the third person had ridden his horse to 
death ; the third person does not appear 
to have ever confessed his guilt, and plain- 
tiff had not even begun suit to find him 
guilty of law. Yet the court held that he 
was liable to plaintiff. All subsequent 
cases of liability on tart have followed the 
same lines. It has been continually held 
that when one man claims a third person 
has committed a tort against him, and a 
second person promises, or has before 
promised, to answer for that tort, the 
third person is liable, whether, in reality, 
he is guilty or innocent. Of course, if, at 
any time, the third person is proved inno- 
cent at law, his liability vanishes along 
with the plaintiff's claim. But we are 
unavoidably forced to the conclusion that 
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the third person's liability arises always 
at the moment of the plaintijGfs assertion 
of it. Thus, when A says to B^ '^ has 
forcibly taken my horse from me/' and B 
saySy '^ Let him go with it and I will be 
answerable/' B's promise is within the 
statute as assuming a liability collateral 
to G's. If it were not thus adjudged that 
O's liability arose at that instant of A's 
assertion^ B's promise would be original. 
So, again, if B says to A, ^< Lend your 
horse and if he injures it I will be answer- 
able/' and Ay haying done so, returns after 
a day and says, *^ has injured my horse 
to the extent of 130," yet A cannot sue B 
as upon an original promise, for G's lia- 
bility arose also at the moment when B's 
did — the moment that A claimed — and B's 
liability is only collateral. 

This idea is similarly applicable to cases 
of contract If A says to B, '' owes me 
150 on contract," and B says, '^ Throw off 
$'^5 of your claim and I will be answerable 
for it." B, if A assents, at once assumes 
a liability collateral to that of C which has 
arisen by A's assertion, and A cannot sue 
B, on the ground that never was really 
liable to him, and therefore B assumed an 
original obligation, because — laying aside 
the idea of mistake or fraud — C's liability 
to be sued arose as soon as A made claim 
of it, and G's liability continues until a 
competent court annuls it; for no one, 
says the court, has power to annul it — 
unless A makes disclaimer. 

So we find, to repeat, that the liability 
of the person promised for must be judged 
to arise when the promisee first claims 
against him. But the collateral liability 
of the promisor arises only at the time 
indicated in the promise ; and this is usu- 
ally immediately subsequent to the per- 
formance of the consideration for, or the 



occurrence of the oonditions named in, the 
promise. This time, from the yery nature 
of a guarantee promise, cannot be prior 
to the time of the arising of the liability 
of the third person, but may be in any 
subsequent. 

There is one matter of silent differen- 
tiation between promises to answer for the 
debt, and those to answer for the tort, of 
another. It is the question of considera- 
tion. A promise and its consideration 
form an executory contract ; and if there 
is no consideration, or it fails, there is no 
-contract. Promises to answer for the lia- 
bility of another are no exception to this 
rule. With them the consideration is 
such an important point, that it has much 
bearing upon their common division and 
classification. Chancellor Kent divided 
promises to answer for the debt of another 
into three classes — the last of which, how- 
ever, is no longer qualified as he made it. 
The first class consists of those '^ cases in 
which the promise is collateral to the prin- 
cipal contract, but is made at the same 
time, and becomes an essential ground of 
the credit given to the principal or direct 
debtor. Here is not, nor need be, any 
other consideration than that moving 
between the creditor and the original 
debtor." 

Now, in cases of tort, there is no such 
class as this. For the promisee gives no 
credit to the committer of the tort, and 
cannot allow him to commit it because of 
the promisor's assumed liability. 

The second class consists of those ^' cases 
in which the collateral undertaking is sub- 
sequent to the creation of the debt, and 
was not the inducement to it, though the 
subsisting liability is the ground of the 
promise, without any distinct and uncon- 
nected inducement. Here must be some 
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farther consideration shown, haying an 
immediate respect to snch liability^ for the 
consideration for the original debt will 
not attach to this subsequent promise/' 
Both this class and the first are within 
the statute. This class is an important 
one in the field of torts, though the defi- 
nition must be somewhat altered. In 
most cases of tort the collateral undertak- 
ing is subsequent to the arising of the 
third person's liability, and that subsisting 
liability is the ground of the promise^ 
without any distinct and unconnected 
inducement. Here also the consideration 
for the promise is some new and further 
advantage in respect to such liability, 
moving to the third person. An example 
is where A claims has injured him, and 
B says, ^' Don't sue for a month, and I 
will be answerable." 

The third class consists of cases where 
^* the promise to pay the debt of another 
arises out of some new and original con- 
sideration of benefit or harm moving be- 
tween the newly contracting parties." 
This class, said Judge Kent, is without 
the statute. But there he has been over- 
ruled. In late years the courts have ques- 
tioned this ^' dictum," and finally revolted 
against it; until now there is a large 
number of cases reported in opposition, 
led by such opinions as those in Maule v. 
Bucknell (50 Pa. State, 39) and Cross v. 
Richardson (30 Vt., 647). To cite Brandt 
on Suretyship : '^ When the consideration 
passes between the surety, or guarantor, 
and creditor, the promise will be in the 
statute or not according to circumstances. 
... In determining whether any par- 
ticular case is within or without the 
statute, the true question is, 'What is 
the promise?' not, 'What is the consid- 
eration?'" It depends entirely, there- 



fore, on whether or not the words of the 
promise appear to assume an original 
or collateral liability. This class exists 
also in cases in tort, and the same rule as 
to its being within the statute must apply. 
Whenever it is quite clear, from the words 
of the promise, that the promisor meant 
to assume a collateral liability, despite the 
newness of the consideration, it will be 
within the statute; and whenever it is 
not thus clear, it must be held a promise 
assuming primary liability and without 
the statute. 

But there is another class of cases of 
liability on tort which is not indicated by 
these classes in debt. It is paralleled by 
one kind of cases of liability on contract, 
which is not specifically noticed in Chan- 
cellor Kent's enumeration, but must be 
held included in his first class. The latter 
is that kind of cases where, at the time of 
the promise, the third person is not tn- 
debted to the promisee, but the promisor 
contemplates a future contract between 
those persons by which the third person 
will become primarily liable, and the 
promisor's word that at that time he will 
become secondarily liable is the essential 
ground of the credit to be given to the 
third person. For example : B says to A, 
"If you will deliver groceries to C next 
month while I am away, I will see you 
paid." This kind of cases in contract is 
paralleled in cases in tort; as whore B 
says, '' Lend C your horse, and if he injures 
it I will be answerable." We will define 
this sort more exactly — placing it first in 
the classification which follows. Now, 
according to the simplest meaning of the 
words of the statute, every special promise 
to answer for the debt, default or mis- 
carriage of another is within the statute, 
no matter of what character it is, nor for 
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whatoonaideratioD. To avary oral assump- 
tion of collateral liability the statute is a 
defence; and so is want of good and suffi- 
cient consideration. But certain kinds of 
consideration are ipso facto insufficient, 
and a full defence. We irill, therefore, 
in attempting to classify promises to an- 
swer for the tort of another, enumerate 
only those to which the statute is the only 
defence. These are as follows : 

1. The first class consists of those cases 
where the liability of the third person has 
not accrued at the time when the promise 
is made, but is contemplated by the 
promisor as existing in the future, and is 
the ground of the promise ; and the con- 
sideration is something moving firom the 
promisee to the third person, and haying 
respect to the matter in which the tatter's 
liability may arise. Example (as stated) : 
B says to A, *^ Lend your horse, and if 
he injures it I will be answerable.'' 

2. The second class consists of those 
cases where the liability of the third per- 
son has already accrued at the time of the 
promise, and is the ground of the promise ; 
and the consideration is some adyantage 
moving from the promisee to the third 
person and having an immediate respect 
to the tatter's subsisting liability. Ex- 
ample: A claims that has injured his 
field, and B says, ** Don't sue him, and I 
will be answerable." 

3. The third class consists of those cases 
where the liability of the third person has 
not yet accrued at the time of the promise, 
the promise is clearly an assumption of 
collateral liability, and the consideration 
is some new advantage having no respect 
to the liability of the third person, mov- 
ing from the promisee to the promisor. 
Example: B says to A, '*Oive me $10, 
and I will stand surety if injures you." 



4. The fourth class consists of those eases 
where the liability of the third person haa 
already accrued at the time of the promise, 
the promise is clearly an assumption of 
collateral liability, and the consideration 
is some new advantage having no respect 
to the liability of the third person, mov- 
ing from the promisee to the promisor* 
Example : B says to A, ** Give me tlO, 
and I will guarantee the payment of the 
damages which you now claim against 0." 

In the last two classes the promise, at 
stated, must be ''dearly an assumption 
of collateral liability;" but in the first 
two classes the promise need not be this 
clear assumption, for the consideration 
alone will make it collateral. For when a 
man makes a promise intended on its face 
to bind him as principal for the tort of 
another, if the consideration moves to the 
third person and has respect to the liability 
of the third person, the courts have held 
that the promisor assumes only a collateral 
responsibility. Thus, in Eirkham v. Mar- 
ter, the defendant promised the plaintiff 
that if he would not sue the third person, 
he would pay him a sum to be agreed upon 
between himself (defendant) and one A. B. 
This was held a promise which assumed a 
collateral liabili^, though it was to pay 
directly a stipulated sum. The considera- 
tion brought it within the statute. Also 
in Gombs v. Uarshaw, Harshaw promised 
that if Combs would refrain from suing 
the third person, he would pay Combs a 
price to be agreed upon. And this waa 
held an assumption of collateral liability. 
So, in the first and second classes, it 
is really the consideration which decides 
that the promise is collateral; and the 
promisor's word that he will pay as prin- 
cipal a certain sum creates only a collat- 
eral liability to the extent of Uiat sum ; 
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and this oan be avoided by pleading the 
statnte. 

Now let ns notice briefly those kinds of 
oases, before mentioned^ which are fnlly 
within the statute — since they are ond 
assumptions of collateral liability — but 
whose considerations are ip$9 fado in- 
sufficient, and can, therefore, be set np in 
full defence to the enforcement of the 
promise, as well as can the statate. One 
kind consists of those cases where the 
consideration moves to the promisor, but 
ha$ respect to the liability of the third 
person. Here always it will be found 
insaffident to support the promise, unless 
either the promisor has been independ- 
ently liable in the same matter before- 
hand, or the engagement of the promisee 
is to convey to the promisor securities for 
the liability of the third person. In the 
former instance the promisor being already 
primarily' liable, his promise to become 
secondarily is of no account ; in the latter 
the courts will treat the contract between 
promisor and promisee as a sale. 

Another kind consists Of those cases 
where the consideration moves to the 
third person, but has no respect to his 
liability. As where B says to A, ^ ' If you 
will lend your horse, I will be answer- 
able if he slanders you.'' Where the ad- 
vantage moving to the third person has 
respect to his liability, it is supposed to 
indirectly benefit the promidor substan- 
tially enough to constitute a consideration. 
But where, as in this case, it has no respect 
to the third person's liability, there is not 
even an indirect means of its reaching the 
promisor to his benefit, and constituting a 
consideration. 

The last kind of guarantee promises is 
found where the consideration moves to 
both promisor and third person, the same 



sort of consideration to both, or a difTerent 
sort to each. But it may be laid down, 
where the oonsideration so moves, that 
there is no contnM3t which would be 
enforcible, without regard to the statute, 
unless either that moving to the third 
person has reference to his liability, or 
that moving to the promisor is independ- 
ent of the third person's liability. Then 
there is sufficient consideration; but in 
the former instance Uie promise would be 
of classes one or two; in the latter in- 
stance, of classes three or four. 

It may here be stated that by statute in 
England, and mostly by the courts in this 
country, it has been decided that the writ^ 
ing which will take a promise out of the 
Statute of Frauds need novor express the 
oonsideration. 

But now, looking back for a moment, 
we find that we have seen : 

1st That a special promise to answer 
for the deb^ default or miscarriage of an- 
other is a special promise to guarantee the 
debt or civil liability of another arising in 
any manner, out of tort as well as out of 
contract. 

2d. That this liability of the third per- 
son may accrue at any time, in the past, 
in the future, upon condition or contin- 
gency. 

8d. That this liability of the third per- 
son must be deemed to have accrued at 
the moment when the promisee first claims 
against him. 

4th. That the collateral liability assumed 
by the promisor must be deemed to accrue 
at the time, exact or contingent, indicated 
in the promise, noticing that it cannot 
accrae prior to the existence of the liabil- 
ity of the third person, and be collateral. 

6th. That the promise must have a con- 
sideration which is valid and sufficient. 
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to be enforcible if it be in writingy or the 
I statute be not pleaded. 

6th. That promises to answer for the 
tort of another may be classified with refer- 
ence to the consideration and to the time 
of accruing of the third person's liability. 

7th. That when the consideration moves 
to the third person and has respect to his 
liability, promises assuming primarily lia- 
bility therein are adjudged collateral and 
within the statutes. 

8th. That when the consideration moves 
in certain ways with certain characteristics, 
it is insufScient ipso facto, and may be set 
up as a good defence against the enforce- 
ment of the promise without pleading the 
statute. 

And noWy having seen these limitations 
and principles, which apply more particu- 
larly to promises to answer for the tort of 
another, let us set down the remaining 
principles which govern all cases of oral 
assumption of collateral liability in gen- 
eral. Some of them have yet been prac- 
tically applied only to cases of liability on 
contract; but when cases arise in tort 
presenting the same conditions, they will 
be applied in the very same manner. For 
every regulation which should govern all 
cases of promises to answer for the liabiliiy 
of another, certainly governs cases in which 
that liability arises from tort So, contin- 
uing the enumeration which we have just 
left, and refraining from citing cases to 
support all of the principles on the ground 
that they are thoroughly established, we 
must further see that — 

9th. If the person for whose benefit the 
promise is made be liable at all, the prom- 
ise is within the statute. 

10th. The liability of that third person 
must be such as is capable, to all appear- 
ances, of being enforced against him pri- 



marily by the promisee in a suit at law. 
Therefore promises to answer for the lia- 
bility of persons against whom judgment 
cannot be taken, such as (with exceptions) 
insane persons and in&nts, are original, 
and can be enforced primarily against the 
promisor if the consideration be valid and 
sufficient. 

11th. There must be no liability on the 
part of the promisor save such as arises 
from his express promise. 

12th. The liability of the third person 
must be a continuing liability. Where- 
fore, if it is extinguished or novated by 
the contract of guarantee, the promisor is 
assuming an original liability. 

I3th. The promise must be made to the 
person who will be entitled to enforce the 
promisor's liability to whom the third 
person is, or is to become, liable. 

14th. It must not appear from the 
transaction that the liability of the third 
person is to be answered for out of his own 
property. 

15th. A promise of indemnity is within 
the statute only when it is a promise to 
indemnify the promisee for his losses 
(arising out of contract or tort) caused by 
such certain acts of a certain third party 
as will render the third party primarily 
liable therefor to the promises. 

(This question of indemnity has been 
much debated, and with confusion. For- 
merly it was generally held that all such 
promises were without the statute, and 
that was because they are usually made 
to indemnify the promisee for the conse- 
quences of his own acts, or indefinite acts, 
or definite acts of indefinite people. Bat 
now it is acknowledged that a certain kind 
of promises of indemnity is within the 
statute, which is that enumerated. E, g,, 
where an attorney required a party to exe- 
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cute to a sheriff a bail bond in a civil case 
for his olienty and promised to indemnify 
him for so doing, the promise was held 
within the statute — Green v. Oresswell {% 
Perry and Dav.» 430); and where there 
was a promise to indemnify another against 
loss or damage in becoming surety for a 
third person in an undertaking of replcTin, 
it was held within the statute — Easter v. 
White (12 Ohio State, 219). In the latter 
case the court laid down exactly the true 
doctrine: ^'If, therefore, the third person 
against whose debt, default or miscarriage 
the promise of indemnity is made, would 
himself be legally liable to pay the promisee 
such debt or damage, the promise of indem- 
nity is to be regarded as collateral to his lia- 
bility as principal, and within the statute.") 
16th. The agreement made between the 
promisor and the promisee must not 
amount to a sale by the latter to the 
former either of any security for the lia- 
bility of the third person, or the liability 
itself. But the fact that the promisee, as 
a consideration, relinquishes a lien which 
does not inure to the benefit of the 
promisor, does not take the promise out 
of the statute. 



17th. If the promisor becomes second- 
arily liable to the promisee because he has 
made false representations to him, in reli- 
ance upon which the promisee has so 
acted, or come into such a position, that 
he suffers loss $x eofUractu or mc d$Kcto 
from a third person, this guarantee of the 
promisor is not within the statute because 
it is implied by law. 

18th. If a person, having promised to 
answer for the liability of another, on 
the failure of the promisee to collect 
from the third person yerbally acknowl- 
edges his then direct liability, it must 
be held a waiver of the statute (Wilson 
V* Marshall, 15 Irish Common Law Sep., 
466). 

19th. ▲ promise to answer for a specified 
portion of the liability of another is within 
the statute, and so it is where the condition 
is annexed that it shall be, if paid, in satis- 
faction of the whole. 

20th. If the Statute of Frauds be satis- 
fied once, it is enough. So that if the 
original promise was in writing, a verbal 
subsequent promise will take it out of the 
Statute of Limitations (Gibbons v. McCar- 
land, 1 Barn, ft Aid., 600). 



CONCEALMENT OR SILENCE AS A FORM OP FRAUD, AND THE 
RELIEF OR REDRESS AFFORDED THEREFOR, BOTH IN 
LAW AND IN EQUITY.* 



BY EDWARD H. WILSON. 



It can hardly be a debatable propoBitioiiy 
looking at the matter from a standpoint 
distinctively ethical, that an individual, 
in his various dealings with his fellow- 
man, rests under an obligation to disclose 
to the other all facts which he believes 
would have any effect upon the action of 
that other, regarding the negotiations. 

That this principle should be enforced 
in courts of law, and that the law of com- 
merce should be the law of honor, has 
been argued with no little force by 
philosophers and jurists, ancient and 
modern. Gicero denounced in nnmeasured 
terms any withholding of information 
from those who ought to know it, or from 
another, purposely, and for one's own ad- 
vancement, and held that such an action 
belonged only to the province of the 
crafty and corrupt (Cicero, De Officiis, 
lib. 3, ch. 12, 13 ; see Paley, Moral Philos., 
bk. 3, ch. 7, p. 116. Grotius, bk. 2, 
ch. 12, s. 9); another has urged that 
equity and justice, in contractual relations, 
consists in equality, and that any reser- 
vation by one of the parties, concerning 
any circumstance which the other has an 
interest in knowing, touching the object 
of the contract, is fatal to this equality, 
and should not therefore be permitted 
(Pothier, Trait6 de Vente, art. 1, 233; 
translated in 2 Wheat., 185) ; while a dis- 

* For this essay and the accompanying examination 
papers, the second prize was awarded in the Department 
of Municipal Law at the commencement of the New 
York Law School, June 7th, 189$. 



tinguished jurist of our own has, in an 
able treatise, argued for the adoption of 
the same doctrines.* 

The civil law, taking the same high 
ground, insists upon a rigid equality be- 
tween the parties contracting, and de- 
mands that there shall be a full disclosure 
by each party of all the material facts 
known to him and not equally accessible 
to the other, and which he supposes would 
have any influence upon the other's action, 
if revealed. (Oivil Code France, sec. 1116.) 
In the one American State which ad- 
ministers the civil law, this is the rule. 
(Louisiana Oivil Code, art. 1841, pp. 1-^.) 

The common law of to-day, however, 
refuses to sanction the doctrine of the 
civilians, if indeed it at any time in its 
development accepted it. (See discussion 
of the opinion of Lord Mansfield in Garter 
V. Boehm, p. 6, post) The reasons for 
the refusal are mainly two : first, that the 
duty laid upon the party contracting is too 
fine and subtle for enforcement by an 
earthly tribunal (Kintzing v. McElrath, 
5 Pa. St., 467, 469); and, secondly, that a 
sound public policy dictates that persons 
dealing with each other shall ordinarily be 
left free to make the best bargains possible, 
provided there is no positive act of mis- 
representation. 

The objection to the first argument is, 

* Gulian C. Verplanck, Essay on the Doctrine off Con- 
tracts : being an inquiry how contracts are affected in law 
and morals by concealment, error or inadequate price. 
Published in New York, 1835. 



THE COUNSELLOR. 



381 



as haa been anggested by Mr. Verplanok in 
his Essay, that the courts will and do, in 
▼ery many oases where special oironm- 
stances of trust exist, as in insurance, for 
example, rery effectiTely enforce these 
'< high-toned and scrupulous'' principles. 
(See Verplanck's Essay on Contracts, p. 
13.) It seems to be OTident, therefore, 
that if these rights can be enforced in some 
cases, they can be in all ; as weU in a 
horse-trade as in an insurance contract 

The second proposition also seems 
illogical, if, as has been claimed, silence 
as to a fact is equivalent to a represen- 
tation that that fact does not exist ; * for 
then every silence or concealment is a 
misrepresentation, comes within the pro- 
viso of the rule, and is fraudulent. 

But the common law, disregarding, 
possibly, the logic, declares that men 
should as a general rule take care of them- 
selves, and that some incentive to diligence 
and discretion in their affairs should be 
affbrded, by giving them, in ordinary 
transactions, the benefit of their industry 
and discernment. (Parsons, Contracts, i., 
p. 578 ; 2 Kent's Gomm., p. 485 ; Damb- 
mann v. Schulting, 75 N. Y., 55, 61. ) As 
to matters, therefore, which are within 
their knowledge, but not within the knowl- 
edge of the parties dealing with them, 
they may ordinarily be silent and be safcf 

* See Paley, Moral Phllos., bk. 3, ch. 7, p. 116: '*The 
concealment or suppression is in effect a representation 
that what is disclosed is the whole truth." Stewart v. 
Wyoming Ranch Co., laS U. S., 383. 388. See Kerr, Fraud 
and Mist., Am. ed., p. 94. 

t Parsons, Cont., 1., p. $78 : " If an estate is offered for 
sale and I treat for it, knowing that there is a mine under 
it, and the other party makes no inquiry, I am not bound 
to give him any information of it ; he acts for himself and 
exercises his own sense and knowledge." Lord Eldon in 
Turner v. Harvey, i Jacob. 169, 178 : see Fox v. Mackreth, 
a Bro. Ch., 400, 490; Harris v. Tyson, 24 Pa. St., 347, 360; 
** The seller may let the buyer cheat himself ad liHiwmt 
but he must not actively assist him in cheating himself." 
Parsons, Cont., i., p. 578. 



If oonoealment and silence are forms of 
fraud, which onr subject assumes, it ia 
necessary that a few propositions concern- 
ing fraud in general be stated. 

The courts hare in the main attempted 
no general definition of fraud, not so 
much, it is apprehended, from the fear 
that if they did define it some ingenious 
person would invent some new kind of 
overreaching which would come without 
the definition (Lord OhanceUor Hard- 
wicke, in Lawley v. Hooper, 3 Atkyns, 
278, 279), as from the fact that the subject 
itself defied any description in a sentence 
short enough to be aooeptable. (See 
Bigelow, Fraud, i., p. 3.) 

Nevertheless definitions have, particu- 
larly in later times, been promulgated by 
the text- writers with some degree of suc- 
cess. Judge Story, in his great work on 
Equity, says : ^' Fraud, ... in the 
sense of a court of equity, properly in- 
cludes all acts, omissions and concealments 
which involve a branch of legal or equit- 
able duty, trust or confidence, justly re- 
posed, and are injurious to another, or by 
which an undue and unconscientious ad- 
vantage is taken of another." (Story, 
Equity Jurisprudence, i., s. 187.) This 
is surely comprehensive enough ; but by 
reason of its generality it seems difficult of 
application to particular cases. 

Excluding constructive fraud, and fraud 
affecting third persons not parties to the 
agreement (see Bispham, Equity, s. 205), 
in neither of which silence or concealment 
in their proper sense play any part, actual 
or positive fraud may be resolved into six 
elements : 1. A representation which is 
false (Story, Eq. Jur., i., s. 192 ; Smiths. 
Countryman, 30 N. Y., 655, 682), or a 
suppression of facts under certain circum- 
stances. 2. The materiality of the facts 
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represented or snppresBed to the nego- 
tiation in hand. (Id.) 3. An intent on 
the part of the person representing or 
suppressing to deceive ; * and 4. An in- 
tent that the other should act on the 
strength of the fact represented or sap- 
pressed. (Gooley, Torts, 2d ed., p. 656; 
Story, Eq. Jur., i., s. 202.) 5. That the 
other did so act. (Cooley, Torts, 2d ed., 
p. 556.) 6. That damage resulted to him 
as a proximate consequence. (Story, Eq. 
Jur., i., s. 203 ; Oooley, Torts, 2d ed., p. 
556.) 

It is thus seen that suppression under 
certain circumstances, which for the 
present may be taken to embrace both 
silence and concealment^ is an ingredient 
in fraud, so that although silence and 
concealment may be termed forms of fraud, 
they are more properly elements of it, 
being equivalent in many instances to a 
positive false statement or active mis- 
representation, which is always fraudulent, 
and which, if the other elements exist, will 
always give a cause of action.f 

It becomes necessary to determine the 
meaning and force, as adopted and defined 
by the courts, of the words *' silence '' and 
" concealment.'' Are they synonymous or 
practically interchangeable ? Or does one 
apply to cases and give rise to rights 
different from the other P 

It must be admitted that the courts do 
not always use the words with precision or 
consistent exactness. An early and lead- 
ing case, Garter v. Boehm (3 Burr., 1905), 
tried before Lord Mansfield and argued 
before the King's Bench in 1766, is 

* Benjamin, Sales, i., a. 638. "There can be no fraud 
without moral delinquency." Crowell v. Jackson, S3 N. J. 
E., 656, 657. 

t " I make no distinction between an actlre and a 
passive communication." Bayley, J., in Early v. Garret, 
9 Bam. & Cres., 928, 93a. 



typical. The action was upon an insurance 
policy, and the only defence was that, at 
the time of effecting the insurance, cer- 
tain material facts affecting the risk, some 
of which were mere matters of conjecture, 
were not revealed. 

The King's Bench held as a fact upon 
the evidence that there were no facts 
within the knowledge of the plaintiff, 
which, at the time the policy was entered 
into, might not have been readily ascer- 
tained by the agent of the defendant, and 
that therefore there was no fraud. But 
Lord Mansfield laid down these propo- 
sitions {id., p. 1910): 

'* The governing principle is applicable 
to all contracts and dealings. 

'^Oood faith forbids either party, by 
concealing what he privately knows to 
draw the other into a bargain, from his 
ignorance of that fact and his believing 
the contrary. 

'^But either party may be innocently 
silent as to grounds open to both to exer- 
cise their judgment upon,'* * citing part of 
the passage from Cicero, to which reference 
has been made. (Cicero, De OflSciis, lib. 3, 
ch. 12, 13.) 

The inference seems plain from this case 
that Lord Mansfield regarded as conceal- 
ment all suppressions which were fraudu- 
lent, even though those suppressions in- 
volved nothing active, but merely a passive 
state that would, in ordinary speech, be 
called silence ; while he regarded as silence 
all acts of suppression which were never, 
under any circumstances, fraudulent. 

But this seems straining the natural 
meaning of the words, and the more 
logical and accurate terminology seems to 
be this : 

* This is the civil rule, and applied to Carter v. Boehm, 
which was an insurance case ; but the rule is certainly not 
applicable to aU contracts. 
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Ooncealment inTolres some positiye 
aotioD on the part of one to preyent the 
other from ascertaining some material 
fact, which without the interference he 
woald probably have discoTered, as was 
said in one case (Stewart v. Wyoming 
Ranch Go., 128 U.S., 883, 386): ''While he 
was on the right track, ... to throw 
him off the scent, so to speak, and present 
him, in any fraudulent and improper way, 
from procuring the information desired/' 

Silence, on the other hand, is where one 
simply holds his peace and leaves the other 
to discover the facts if he can, without any 
interference, by way either of assistance or 
hindrance. 

An interesting case from the Virginia 
courts (Merchants' Bank of Baltimore v. 
Campbell, 75 Va., 455) will, as was pointed 
out in another case (Pennybacker t;. 
Laidley, 33 W. Va,, 624, 634) "illustrate 
the distinction between mere passive 
silence and active concealment.^^ The facts 
in the case were that a pasture lot of one 
Barracker had been sold by commissioners 
in bankruptcy, for his debts, and it had 
been bid in by a third person for $480. 
The defendants, about this time, made a 
discovery of a cavern in the tract, which, 
upon the explorations which were diligently 
made by them, proved to be a cave of great 
dimensions and magnificent beauty, " with 
numerous avenues and apartments, con- 
taining grand and magnificent curiosities, 
which make it one of the wonders of the 
western continent,'' it being the famous 
Luray Cavern. 

The defendants carefully stopped up the 
entrance to^ the cavern, so that no one 
could gain any knowledge of it, and re- 
ported to the neighbors that it was 
'* nothing but a mud-hole." The bidder 
failed to comply with the terms of sale, and 



the defendants thereupon, without dis- 
closing any of the facts to the com- 
missioners, bid in for $484 the property, 
which was worth from $25,000 to $50,000. 
The creditors of Barracker, on learning the 
facts, sought to set the sale aside. ' The 
court said (at p. 460) : 

" It may be further conceded that mere 
silence on the part of the purchaser, or 
failure to disclose knowledge on his part 
of the peculiar value of the property sold, 
would not be sulBSoient to set aside a sale 
fairly made without misrepresentation of 
fraud. 

" But in the case before us the facts 
show more than a mere silence and with- 
holding knowledge acquired by the pur- 
chasers. On the contrary it is conclusively 
shown that they not only actively con- 
cealed from the public the knowledge 
gained by them, but misrepresented the 
facts within their knowledge." 

In the true sense of the word, however, 
there was no misrepresentation in this 
case, for the statement that the cave was 
a mud-hole was not made to the com- 
missioners, in which case it would of 
itself have avoided the transaction, but to 
the neighbors, and was simply a part of 
the scheme of concealment, to block the 
way of the commissioners' hearing of the 
true facts. 

In the course of a transaction in which 
one party is striving to keep from the 
other knowledge of certain material facts, 
the point is generally reached, sooner or 
later, when the party must either disclose 
and lose his bargain, or, to allay the suspi- 
cious of the other, make a false statement 
or do an act creating a false impression 
concerning the fact he is anxious to hide. 
If, then, he does overstep the line, he 
is guilty of a misrepresentation, which is 
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always frandnleni* '*If a word/' says 
Lord Eldon, 'Mf a single word, be dropped 
which tends to mislead the vendor'' it will 
yitiate the contract, f Thus it is, that in 
the mass of cases in which concealment or 
frandalent silence appearsi there is also 
present this misrepresentation, which 
alone is snfflcient to determine them. 

Taking the definitions as giren aboTe» 
these general propositions may be laid 
down: 

First: Concealment is always frandulenti 
and, if the other elements of fraud as given 
above are present, will always entitle to 
relief. Second: Silence is frandalent 
when, and when only, there is a duty to 
speak. (Bigelow, Fraud, i., p. 697; 
Smithy £q., p. 142; Wood v. Amory, 105 
N. Y.,278, 281 ; Dambmann v. Schulting, 
76 N. Y., 66, 61 ; Conover v. Wardell, 22 
N. J. Eq., 492, 499 ; Early v. Oarret, 9 
Barn. & Gres., 928, 932.) 

I. A very brief discussion of conceal- 
ment, active or ex^ndustria (The Monte 
Allegro, 9 Wheat, 631), as it has been 
termed by some, will suffice. An early 
case will illustrate. The owners of a 
vessel, desiring to sell her, removed her 
from the ways, where she lay dry, and 
kept her afloat in a dock until the sale 

* Bench v, Sheldon, 14 Barb., 66, well lllostrates this. 
Plainti£F had lost his sheepi and did not believe he would 
ever recover them. Defendant, knowing at the time 
where the sheep were, but keeping silent as to the fact, 
bought them at a greatly reduced price, lost or not lost. 
It was held that his silence was not fraudulent. But he 
had stated to plaintiff that ** he supposed he would never 
find them." The court held that this was an active mis- 
representation, and gave damages. 

t Turner v. Harvey, i Jacob, 178 ; so where a vendor of 
real estate stated to a proposed vendee that his title was 
*' good," whereas the person from whom he bought was 
probably insane at the time of making the deed, and his 
title therefore bad: Agid, fraudulent representation. 
Burns v. Dockray, xs6 Mass., 135. ** To tell half the truth 
is to conceal the other half." Newell v. Randall, 32 Minn., 
171, 173; Hadley v. Clinton Co. Imp. Co., 13 O. St., soa, 513. 



was over for the purpose of concealing de- 
fects in her bottom. Lord Mansfield held 
that this was fraudulent concealment. 
(Schneider v. Heath, 8 Gamp., 505.) So 
where a person sends another, desiring to 
investigate concerning the property, in a 
direction whence he knows correct in- 
formation cannot be had, this is conceal- 
ment (Ohrisholm v. Oadsden, 1 Strobh. 
[L.], 220.) So in Stewart v. Wyoming 
Banch Go. (Atipra), where the defendant 
had prevented plaintiff's agent ''from 
making inquires which might have led to 
information that less than 2,000 calves 
had been branded," which was a fact 
material to the contract, this was held to 
be fraudulent. 

II. It must be confessed that the asser- 
tion, that silence constitutes an element of 
fraud only when there is a duty to speak, 
affords no substantial test by which to de- 
termine oases as they arise. The civiliane 
would say the duty existed wherever the 
other party would not have acted had he 
known. The only way out is to examine 
the cases in which the common law has 
declared that the duty does exist (See 
Bothmiller v. Stem, 148 N. T., 581, 590, 
et seq.) 

At the outset the general rule may be 
laid down that the common law imposes 
no duty of disclosure where the facts sup- 
pressed are equally accessible to both 
parties to the transaction. The famous 
case of Laidlaw v. Organ (2 Wheat, 178) 
settled that The facts in that case were 
these : Organ had been treating with one 
Girault, a member of the firm of Laidlaw 
ft Go., for the purchase of tobacco. Early 
on Sunday morning, February 19th, 1815, 
Organ having learned that the treaty of 
Ohent had been signed, which was a wholly 
unexpected event, particularly in New 
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OrleanB, where the {MurtieB were, went, 
shortly after aiinrifle, to the house of 
Oiranlty and completed the purchase of 
111 hogsheads, at a price f^om 80 to 50 
per cent less than it was after the news 
became known. Oiranlt at the time asked 
Organ if he had heard any news calculated 
to enhance the price of the tobacco ; bat 
Organ kept silent* Ghief Justice Mar* 
shall, deliyering an extremely short opinion 
of the Supreme Court of the United States, 
said (at p. 195) : 

'' The question in this case is whether 
the intelligence of extrinsic circumstances 
which might inflaence the price of the 
commodity, and which was exclusiyely 
within the knowledge of the Tendee, ought 
to have been communicated by him to the 
Tendor? The court is of opinion he was 
not bound to communicate it It would 
be difficult to circumscribe the contrary 
doctrine within proper limits, where the 
means of intelligence are equally accessible 
to both parties. But at the same time 
each party must take care not to say or 
do anything tending to impose upon the 
other.'' And this case, as has been pointed 
out (Kintxing v. McElrath, 5 Pa. St., pp. 
467, 469), was decided under the law of 
Louisiana, where the civil rule prevails. 
Although Laidlaw v. Organ has been seri- 
ously attacked, f it is undoubtedly the law 

of to-day. t 

The text- writers have endeavored to 
classify the cases in which the duty to 
speak existed. The best classification 

• ** The bare keepinff silent when aiked a question is not 
fnudnlent." Stewart v, Wyoming Ranch Co., laS U. S.» 

383. 3»- 
t Mr. Verplanck*s Essay seems to have been evoked by 

it. Fraser v. GeFvals, i Walker (Miss.), TSt refused to 

adopt the doctrine ; so it seems does Hanson v. Edgerly, 

S9 N. H., 343. 3S8. 

X **The principles of the decision have been recognized 
as law wherever the case has been quoted." Kintzing v. 
McElrath, 5 Pa. St., 467. 469. 



seems to be that of Mr. Pomeroy. (En- 
dorsed in Keen v. James, 89 N. J. Bq., 
627, 641.) He declares the cases to fall 
nnder three heads : 1. Where there is a 
prerioas existing definite fiduciary relation 
between the parties. 9. Where one party 
expressly reposes a special confidence in 
the other, or such confidence may be neces- 
sarily implied. 8. Where the contract is 
uberrimm fid&i, making the utmost good 
£uth necessary. (Pomeroy, Bq. Jnr., ii., 
8. 902.) 

1. It goes withoat saying, almost, that 
when any of the fiduciary relations exist 
between the parties to a transaction, the 
law, regarding the transaction as pre- 
sumptiyely fraudulent, demands that, to 
rebut the inference, the party in whom 
the confidence is reposed shall disclose to 
the other eTery material fact which would 
have any tendency to infiuenoe him in the 
negotiation.* The cases where this duty 
is present are those where the relation 
exists of principal and agent, client and 
attorney, beneficiary and trustee, ward 
and guardian (Pomeroy, Bq. Jur., ii., s. 
902), partners (Maddiford v. Austwick, 
1 Sim. Oh., 89), and the like (Story, Eq. 
Jur., i., 8. 218). 

2. Under the second class fall those 
cases where there is no special fiduciary 
relation between the parties, and the trans- 
action is not, in its essential nature, fidu* 
ciary, but it appears that either one or 
each of the parties expressly reposes a 
trust and confidence in the other, f or else, 

* Davis V. London, etc., Co., 8 Ch. Div., 469, 474. Fry, 
J., here divided the cases where silence is fraud into three 
classes: i. Where a fiduciary relation exists, a. Where 
the contract is udsrrimce Jidsi, 3. Where the duty arises 
from some circumstance oocurrinff during the negoti- 
ations. 

t ** Cases of special confidence have been declared to be 
those of physician and patient, minister and penitent, 
husband and wife, persons betrothed, and the like." 
Beach, Mod. Eq. Jur., i., us, and cases cited. 
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from the circnmstances of the case, snch 
a trnst is necessarily implied. (Pomeroy, 
Eq. Jar., ii., s. 902.) As has been said, 
it is not always easy to define when this 
relation of trnst and confidence exists, 
and no general rule can be formulated 
by which it can be known. (Earl, J., 
in Dambmann v. Schalting, 75 N. T., 
65, 62.) 

It is not possible, of course, within the 
limits of this paper, to give any compre- 
hensive view of the decisions under this 
head. It mast suffice to indicate a few 
of the more important classes. 

It is well settled that silence as to a 
latent defect in a thing sold is fraudulent ; 
there is a duty to speak. (Hadley t;. Clin- 
ton Oo. Importing Co., 13 0. St., 502; 
Hoe V. Sanborn, 21 N. Y., 552, 555.) 

Silence as to latent defects in animals 
has been a very frequent ground for relief 
in the courts. A typical and well-consid- 
ered case arose in Missouri, where a man, 
at a sound price, sold cattle having the 
Texas fever, a disease not easily detected. 
The seller made no affirmative representa- 
tions as to the condition of the animals, 
but kept silence ; and the court held the 
silence to be fraudulent. (Origsby v* 
Stapleton, 94 Mo., 423; see Ward v. 
Hobbs, 3 Q. B. Div., 150.) 

Peculiar cases have arisen in this wise : 
A testator leaves property to persons with 
an expressed intent that they do certain 
things with it, they being present, and 
keeping silence as to their intent to do 
otherwise. It has been held this silence 
is a fraud upon the testator. ''No one 
can doubt that if these defendants had 
stated that they would not carry out the 
intention of the testator, this disposition 
in their favor would not have been found 
in this will.'' (Russell v. Jackson, 10 



Hare, 204; followed in Will of O'Hara, 
95 N. Y.,408.) 

Another important class of cases arises 
where a man, being insolvent, buys goods 
on credit. Here the silence of the pur- 
chaser as to his insolvency is not fraudu- 
lent (Nichols V. Pinner, 18 N. Y., 295, 
299 ; Hotchkin v. Third National Bank, 
127 N. Y., 329, 344 ; and see cases cited 
in Am. and Eng. Ency. Law, vol. viii., p. 
646), for better times might come, and 
he might then be able to pay ; but insolv- 
ency united with an intent not to pay 
would render the conoealment fraudulent. 
(Nichols V. Michaels, 23 N. Y., pp. 264, 
274 ; Hennequin v. Naylor, 24 N. Y., p. 
139 ; Hotchkin v. Third National Bank^ 
supra,) The mere intent not to pay, 
however, would not, if the buyer was 
solvent, vitiate the transaction, for the 
law would compel him to pay. (Nichols 
V. Michaels.) 

This rule may be laid down, which will 
solve many cases: Where one party has 
made a material representation which is 
true at the time, but which subsequently, 
to his knowledge, but not the knowledge 
of the other, becomes, through the altera- 
tion of circumstances, untrue, it is his 
imperative duty to communicate to the 
other information of the change in affairs; 
and silence, under these circumstances, is 
fraudulent. (Brownlie v. Campbell, 5 
A. C, 925, 8upra^ 950 ; Traill v. Baring, 
4 De 6. J. & S., pp. 318, 329 ; Baynell 
V. Sprye, 1 De G. M. & G., 660.) 

3. The third class of cases includes 
those instances where the very contract 
or other transaction itself, by reason of its 
nature, calls for perfect good faith and 
full disclosure of all material facts between 
the parties. (Pomeroy, Eq. Jar., ii., s. 
902; Richards, Ins., s.6, 46.) The con- 
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tract of inraranoe i8 a familiar eiample. 
The duty here is reciprocal, and both in- 
sured and insurer are bound to disclose 
to the other anything which materially 
affects the risk ; but it is held that gener- 
ally, where an insurer makes inquiries 
as to particular facts, it is not fraudulent 
on the part of the insurer to keep silent 
as to other facts which are not asked for. 
(Gates V, Madison Oo. Mutual Ins. Go., 5 
N. T., 469, 474, 475; Browning t;. Home 
Ins. Co., 71 N. T., 508; Richards, Ins., 
8. 47.) 

The rule also applies to contracts be- 
tween a company aud subscriber; here 
CTery fact the existence of which might 
in any degree affect the advantage or dis- 
advantage of the contract must be dis- 
closed by the company. (New Brunswick 
Go. V. Muggeridge, 1 Dr.& Sm., 363, 381; 
Fry, Specific. Perf., s. 679, and cases 
cited.) The same rule applies to con- 
tracts for the formation of a partnership. 
(Fry, Specific Perf., s.679; Davis v. Lon- 
don, etc., Co., 8 Ch. Div., 467, 469.) 

From what has preceded, it must be 
apparent that the remedies which the law 
gives to him who has been injured by the 
concealment or fraudulent silence of an- 
other are those, and no others, which are 
afforded in cases of affirmative misrepre- 
sentation. 

Originally, it would seem, the common 
law courts were powerless to give redress 
in many cases, because they could not 
entertain fraud as a defence to a legal 
action, and there was no form of action 
appropriate for the recovery of damages 
on account of fraud. The only resort of 
him aggrieved by this form of injury was 
therefore to the chancellor. Equity, then, 
having once assumed jurisdiction, did not 
relinquish it when, in the course of time. 



the more elastic procedure in the common 
law courts enabled relief to be there more 
generally obtained, but the two jurisdic- 
tions ran on concurrently. Equity has 
therefore full and complete jurisdiction 
over all cases of fraud, except one, that of 
fraud in procuring a will, which was a sub- 
ject for the ecclesiastical courts. (Beach, 
Mod. Eq. Jur., i., s. 66; Pomeroy, Eq. 
Jur., i., s. 913.) The only question is, 
shall that jurisdiction be exercised P And 
this depends on the circumstances of each 
particular case. (Pomeroy, Eq. Jur., ii., 
s. 912.) These distinctions are, however, 
to be observed : 1. Where the right, in- 
terest or estate is equitable merely, the 
jurisdiction is exclusive, and will always 
be exercised. %. Where the right, interest 
or estate is legal and the remedy sought is 
equitable, the jurisdiction is concurrent 
with that of the common law, and will be 
exercised where the common law courts 
cannot give, in the particular case, ade- 
quate relief. 3. Where the right is legal, 
and the relief sought pecuniary merely, 
though the jurisdiction is concurrent, 
equity will not take cognizance, and relief 
must be sought at law. (Pomeroy, Eq. 
Jur., ii., s. 911.) 

In many cases the party has an election 
of remedies ; bat he will not ordinarily be 
permitted to pursue them concurrently, 
and, having elected one, he may thus pre- 
clude himself from availing himself of 
another. (Pomeroy, Eq. Jur., ii., s. 872.) 

The remedies at law, in cases where they 
are applicable, are the following : 

1. To treat the contract or other trans- 
action as rescinded and abrogated and 
recover damages which will be adequate 
to restore the party to his original posi- 
tion; but to maintain this action, he must 
first restore, or offer to restore, to the other 
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party, whatever may have been reoeived 
by him by virtae of the oontraot. (Beaoh, 
Mod. Bq. Jur., i., 8. 67.) S. To suffer 
the transaction to stand and reooyer 
pecuniary damages as compensation for 
the injury sustained from the deceit. 8. 
To set up the fraud as a defenoe, and thus 
defeat any action brought to enforce the 
apparent obligation. 

When^ howeyer, equity assumes juris- 
diction of an action for fraud, full relief 
as suited to the particular case will be ad- 
ministered. Mr. Pomeroy has thus clas- 
sified the remedies in equity (Pomeroy, 
Bq. Jur., ii., s. 872): 

1. The afl&rmatiye relief of recission and 
cancellation of the instrument or transac- 
tion and the restoration of the party to 
his original rights. 2. The affirmatiye 
relief of re-formation or re-execution. 8. 
The aflBrmatiye relief of a pecuniary re- 
coyery, where the liability arose from the 
fraud of the other party, and no cancel- 
lation is necessary as the foundation of the 
recoyery.* 4. Defensiye relief, whereby 
the fraud is set up by way of defence to 
defeat any suit bronght to enforce an 
apparent obligation or liability. A yery 
important branch of the last class is the 

* AlthoQffh equity has jurisdiction in this esse, it is 
doubtful whether ordinarily it would be exercised. It 
would seem the relief at law is adequate. See Bispham, 
Bq., s.476,et. seq. 



working of an estoppel, which is peculiarly 
effectiye in oases of silence or concealment. 
'' One who is silent when he ought to speak 
cannot speak when he ought to be silent.^ 
(Michigan, etc.. Go. v. Parsell, 88 Mich., 
475 ; see Oliyer v. King, 8 De O. M. & 
O., 110, 118.) And sometimes, when in 
a contract there has not been sufficient to 
warrant a court of law in condemning it, 
a court of equity will, because of the in- 
equality and unconscionableness of it, 
refuse to specifically enforce it. (Beach, 
Mod. Eq. Jur., ii., s. 570 ; Margraf v. 
Muir, 57 N. Y., 155.) 

That the courts haye, in later days, 
endeayored to . do substantial equity to 
the indiyidual suitor, regardless often of 
merely technical rules, may well be a cause 
of congratulation to the loyer of justice. 
That they haye exhibited a strong tend- 
ency to do this in transactions inyoMng 
concealment or fraudulent silence cannot 
be denied by any thoughtful reader of the 
cases. There may, it is true, be inconsist- 
ency. For the rule is that a man must 
speak when he is under a duty to speak ; 
and as the moral sense of men, tempered 
by their practical judgment, is finer or 
blun ter,and as equity differs with those who 
administer it, so, yariously, will we find 
the courts, in particular cases, declaring 
that duty to be present or to be absent 
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NOTICE. 

Prayer-meetings of the Young Men's Christian 
Association of the New York Law School, held 
in the small lecture room, every Wednesday at 
12.50 P. M. All are invited. 

Lis aotiou for death occurring in the 
waters of Jjake Michigan^ more than three 
miles from shore, is held, in Bigelow v. 
Nickerson (30 L. B. A., 386), by the 
United States Circuit Court of Appeals, 
to be within the provisions of a State 
statute giving a right of action for death; 
and such action is sustained in a Federal 
court of admiralty, although the State 



statute provided for action in some court 
established by the Constitution and laws 
of the State. 

Thb killing of a filly by an unaltered 
mule over two years old, which with cer- 
tain other animals the statutes prohibit 
to run at large, and provide that for all 
damages caused by their running at large 
the owner shall be liable, is held, in Briscoe 
V. Alfrey (Ark.) (30 L. R. A., 607), not 
to create such liability on the part of the 
owner unless he had failed to exercise the 
degree of care which a prudent man under 
similar circumstances would exercise. 

A coNYBYANOB constructivcly fhtudu- 
lent as to creditors is held, in Weare Com. 
Co. V. Druley (156 III, 25) (30 L. B. A., 
465), to be insufficient, in the absence of 
actual fraud, to constitute a ground for 
an attachment With this case (in 80 
L. R. A., 465) the authorities are reviewed 
on the question. What intent to defraud 
will sustain an attachment ? 

NoTiCB of non-payment given to any 
one of several joint indorsers of a promis- 
sory note is held, in Jarnagin v. Stratton 
(Tenn.) (30 L. R. A., 495), to be sufficient 
to bind him, where the statute makes all 
joint obligations joint and several, as this 
is held applicable to indorsements. 

The decision of a Federal court as to 
the rights of parties to a note payable in 
a certain State is controlled by a statute 
of that State giving all persons who have 
put their Signatures on the back of the 
note a right to notice of non-payment as 
indorsers, although the relation to the 
note of a party whose name is signed on 
the back is usually a question of general 
law, on which Federal courts are not 
bound by State decisions (Hudson Fumi- 
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tnre Go. v. Harding [0. C. App.y 7th G.]> 
30 L. R. A., 613). 

Ak unbroken package of oleomargarine, 
sent into a State for sale at retail to an 
indiyidnal consnmer, and thns sold by the 
mannfactarer's agent for use as food, is 
held, in Com. v. Paul (170 Pa., 284) (30 
L. R. A., 396), not to be an original pack- 
age which can be protected as interstate 
commerce against State regulations. This, 
like a former Pennsylvania decision, de- 
cides a question of much importance that 
has not elsewhere been decided, and in 
effect denies that packages in ten ted for 
retail trade can be regarded as original 
packages of interstate commerce. 

A license fee charged upon itinerant 
Tenders of drugs or articles intended for 
the treatment of diseases, who publicly 
profess to cure or treat diseases, is held, in 
State V. Wheelock (Iowa) (30 L. R. A., 429), 
not to constitute an unconstitutional in- 
terference with interstate commerce, even 
if the medicines sold are in original pack- 
ages brought from other States. 

Oarnishkbnt of a debt due to a non- 
resident creditor, in the State to which 
the debtor resorted merely for the pur- 
pose of doing business through agents, 
and when the debt arose on the contract 
of another State, is held invalid, in Reim- 
ers V. Seatco Mfg. Go. (G. G. App., 6th 
G.) (30 L. R. A., 364), on the ground 
that the debt has no situs for the purpose 
of garnishment in the State where the 
proceedings are brought. 

A STATUTE prohibiting any person to 
solicit insurance within the State on prop- 
erty therein, for any non-resident insurer, 



without procuring a certificate of authority 
provided for by statute, is held, in People 
V. Gay (Mich.) (80 L. R. A., 464), not 
to make an unwarranted discrimination 
against citizens of other States. 

A DIRECT loss or damage by fire, within 
the meaning of an insurance policy, ia held, 
in Ermentrout v. Oirard F. & M. Ids. Go. 
(Minn.) (30 L. R. A., 346), to be caused 
when part of a building insured is carried 
down by the fall of an adjacent building 
which burned. 
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Hakdbook ok the Law ov Bailmbkts 
AND Gabbibbs. By William B. Hale, 
LL.B. West Publishing Go., St. Paul, 
Minn. 

This is the latest addition to the West 
Publishing Go. 's well-known '^ Handbook 
Series,'' and is a handsome volume of 663 
pages. The author seems to have appor- 
tioned to each topic which falls under the 
general doctrine of Bailments its due rela- 
tive share of space and attention, and be 
has kept fairly abreast of the recent de- 
cisions. There are about 4,400 cases cited. 
In his definitions and statements of legal 
principles the author is clear, and studenta 
will find each topic developed in an inter- 
esting and comprehensive manner. 

We have noticed one statement that 
needs correction. This is on page 528, 
where the doctrine of '* Gomparative Neg- 
ligence'' is spoken of as still existing in 
Illinois. Kecent cases in that State have 
discarded the doctrine, though it remained 
in force there for many years. 
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